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The goals of this project were to identify potential mooring field sites in Brevard County coastal 
waters and evaluate their suitability. The project consisted of a programmatic analysis and a site 
suitability analysis. The programmatic analysis included reviews of established mooring fields, 
anchorage sites, and statutory and regulatory requirements associated with mooring fields, as 
well as an assessment of local considerations (such as stakeholder interests) for mooring fields in 
Brevard County. Information was obtained via (1) discussions with county staff and stakeholders 
and (2) a background/literature review. The legal and regulatory analysis is presented first 
followed by the site suitability analysis. 
 

I. Coastal Regulatory Policies, Programs, and Context 
 

A. Federal 
 

1. Coastal Zone Management Act 
 
The Coastal Zone Management Act requires that activities affecting a state’s coastal zone receive 
a certification of compliance with the coastal zone management program of the affected state.1 
Although the Coastal Zone Management Act is addressed in more detail in Part I. B. 1 (Florida 
Coastal Management Program). It is not expected that it would cause any impediments to 
permitting a mooring field other than those already included elsewhere in this document. 
 

2. Water Quality Certification 
 
According to current U.S. Army Corps of Engineers’ (USACE) regulations, Brevard County will 
need a certification by the State of Florida that a proposed mooring field, “as an activity that may 
result in a discharge of a pollutant into the waters of the U.S.,” will comply with the applicable 
effluent limitations and water quality standards.2 
 
Compliance with Florida water quality standards promulgated pursuant to federal law occurs in 
the context of the Florida Department of Environmental Protection’s (FDEP) rules and the state’s 
environmental resource permitting (ERP) process. In the case of Brevard County, the County 
may simply apply for an ERP permit from FDEP, and issuance of the permit by FDEP 
demonstrates compliance with water quality standards.3  

                                                 
1 33 C.F.R. 320.3(b) (2010). 
2 33 C.F.R. 320.3(a) (2010). 
3 FLA. ADMIN. CODE r. 62-343.070(9) (2010). The relationship between environmental resource 

permits and applications for compliance with state water quality standards is set forth in rule 62-
343.070(9) of the Florida Administrative Code, as promulgated by the Florida Department of 
Environmental Protection (DEP).  This rule set forth that essentially, the application for, and issuance of, 
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In conclusion, although a water quality certification will be necessary for a proposed mooring 
field, it is not expected to cause permitting impediments or obstacles beyond those included 
below related to a state Environmental Resource Permit. 
 
 

3. Federally-Controlled or Regulated Areas 
 
The U.S. Coast Guard and the U.S. Army Corps of Engineers (Department of the Army, 
Department of Defense) are the primary two federal entities that regulate access to federal waters 
located in and around Brevard County.4 
 

i.   U.S. Coast Guard 
 
Brevard County is part of the Seventh District of the U.S. Coast Guard,5 which includes various 
security and safety zones in and around Brevard County. General regulations regarding security 
zones prohibit any person or vessel from entering the zone without the permission of the relevant 
Captain or Port.6   
 
A temporary safety zone7 protecting the vicinity surrounding Kennedy Space Center exists 
“whenever space vehicles are to be launched by the United States Government from Cape 
Canaveral.”8 Another temporary safety zone, broken into four specific sub-zones, is also 

                                                                                                                                                             
a state environmental resource permit constitutes an application for, and issuance of, water quality 
certification, unless the permit states otherwise.  See FLA. ADMIN. CODE r. 62-343.070(9) (2010). 

4 U.S. Army Corps of Engineers regulations entitled “Danger Zone and Restricted Area 
Regulations” are found in Part 334 of Title 33, Code of Federal Regulation.  U.S. Coast Guard regulations 
entitled “Regulation Navigation Areas and Limited Access Areas” are found in Part 165 of Title 33, Code 
of Federal Regulations. 

5 33 C.F.R. 80.723 (2010); 33 C.F.R. 80.727(2010). General boating regulations 
regarding U.S. Coast Guard security zones can be found in 33 C.F.R. 165.33 (2010). 

6 33 C.F.R. 165.33 (2010). 
7 33 C.F.R. 165.701(a) (2010). 
8 33 C.F.R. 165.701(b) (2010).   

COTP Jacksonville, Florida, closes the [Kennedy Space Center] security 
zone, or specific portions of it, by means of locally promulgated notices. The 
closing of the area is signified by the display of a red ball from a 90-foot pole near 
the shoreline at approximately 28 [degrees] 35'00"N, 80 [degrees] 34'36"W, and 
from a 90-foot pole near the shoreline at approximately 28 [degrees] 25'18'N, 80 
[degrees] 35'00"W. Appropriate Local Notices to Mariners will also be broadcast 
on 2670 KHZ.  
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established for Offshore Cape Canaveral and is “only enacted and enforced prior to, and just 
after a successful launch.”9 This temporary Offshore Cape Canaveral safety zone expressly 
prohibits mooring, anchoring, or transitioning without authorization by the Coast Guard Captain 
of the Port Jacksonville or his designated representative.10 A mooring field within this zone 
would be impracticable unless the Coast Guard Captain of the Port of Jacksonville authorized an 
exception to this zone for all the moorings in the mooring field.  
 
The security zone protecting the Cape Canaveral Air Force Station is set forth in the Port 
Canaveral Harbor security zone, and is broken into two zones;11 only vessels owned or leased by 
the United States may enter into this area without express permission of the Captain of the Port 
of Jacksonville, Florida.   
 
The Port of Canaveral also maintains a 100 yard security zone “around all tank vessels, cruise 
ships, and military pre-positioned ships during transits entering or departing” from the port. This 
moving security zone becomes activated when subject vessels pass Port Canaveral Channel 
Entrance Buoys # 3 or # 4, at respective approximate positions 28 deg. 22.7 N, 80 deg 31.8 W, 
and 28 deg. 23.7 N, 80 deg. 29.2 W, when entering Port Canaveral. Fixed security zones are 
established 100 yards around all tank vessels, cruise ships, and military pre-positioned ships 
docked in the Ports of Canaveral, Florida.12 
 

                                                                                                                                                             

33 C.F.R. 165.701(c) (2010). 
9 33 C.F.R. 165.775(d) (2010). 
10 33 C.F.R. 165.775(c) (2010) (“Regulations. In accordance with the general regulations 

in § 165.23 of this part, anchoring, mooring or transiting in this zone is prohibited unless 
authorized by the Coast Guard Captain of the Port Jacksonville or his designated 
representative.”). 

11 33 C.F.R. 165.705 (2010).  The two security zones are: 

(a) Security Zone A--East (Trident) Basin, Port Canaveral Harbor, at Cape Canaveral Air Force 
Station, Brevard County, Florida. All waters of the East Basin north of latitude 28[deg]24[min]36[sec] N. 

  (b) Security Zone B--Middle Basin, Port Canaveral Harbor, adjacent to the Navy wharf at Cape 
Canaveral Air Force Station, Brevard County, Florida. The waters of Port Canaveral Harbor within a line 
circumscribing the water approaches to the Navy wharf along the northeasterly edge of the Port Canaveral 
Harbor turning basin at a distance of 200 feet from all portions of the wharf including the dolphins located 
200 feet off the northwest end and 75 feet off the southeast end of the wharf. 

12 33 C.F.R. 165.59(a) (2010). 
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A periodic security zone for cruise ships is established for the West Basin, Port Canaveral 
Harbor, Cape Canaveral, Florida.13 The U.S. Coast Guard gives the following notice when this 
security zone is active: 
 

The public will be notified when the security zone is activated by the display of a 
red ball on a 50-foot pole located at the east end of Cruise Ship terminal 10. This 
red ball will be lowered when the security zone is deactivated. To ensure boaters 
are given sufficient knowledge of the security zone, the Coast Guard will 
continuously broadcast the activations of the zone and law enforcement vessels 
will be on scene to inform boaters that the zone has been activated. Vessels 
encroaching on the security zone will be issued a Public Notice which clearly 
states the location of the security zone and the times it will be enforced. This will 
be the boater's first warning prior to enforcement action being taken.14 
 

The U.S. Coast Guard also maintains special anchorage areas for (1) the Indian River at 
Sebastian, Florida;15 and (2) the Indian River at Vero Beach, Florida, which is broken into two 
specific areas.16 For more information regarding special anchorage areas, see Part III. A. 2. (U.S. 
Coast Guard). 
 
The U.S. Coast Guard enforces special local regulations for four seasonal Marine Events 
occurring in Brevard County.17 “Such [special local] regulations may include a restriction on, or 
control of, the movement of vessels through a specified area immediately prior to, during, and 
immediately after the regatta or marine parade.”18  These special local regulation events occur as 
follows: 

                                                 
13 33 C.F.R. 165.777 (2010).  The area included in this regulated zone is “All waters of the West 

Basin of Port Canaveral Harbor northwest of an imaginary line between two points: 28°24′57.88″ N, 
080°37′25.69″ W to 28°24′37.48″ N, 080°37′34.03″ W.” 33 C.F.R. 165.777(a) (2010).   

This security zone will be activated 4 hours prior to the scheduled arrival of a 
cruise ship at the West Basin of Port Canaveral Harbor during MARSEC Levels 2 and 3 
or when the COTP determines there is a specified credible threat during MARSEC 
Level 1. This security zone will not be deactivated until the departure of all cruise ships 
from the West Basin. The zone is subject to enforcement when it is activated.   

33 C.F.R. 165.777(b)(1) (2010). 
14 33 C.F.R. 167.777(b)(3) (2010). 
15 33 C.F.R. 110.73a.  “Note: This area is principally for use by commercial fishing vessels less 

than 65 feet in length.”  33 C.F.R. 110.73a (2010). 
16 33 C.F.R. 110.73b.  “Vessels shall be so anchored so that no part of the vessel obstructs the 

turning basin or channels adjacent to the special anchorage areas.” 33 C.F.R. 110.73b(c) (2010). 
17 33 C.F.R. 100.701(e) (2010). 
18 33 C.F.R. 100.35(a) (2010). 
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(1) First Saturday of June – Florida Sport Fishing Association Offshore Fishing 

Tournament (special local regulations apply from Sunrise Marina to the end of 
Port Canaveral Inlet); 

 
(2) First weekend of June (Friday – Sunday) – Jetty Park Ocean Regatta (special 

local regulations apply from Jetty Park, Port Canaveral; All waters within a 
1000-yard radius around approximate position 28 [degrees] 24'21" N, 080 
[degrees]); 

 
(3) July 4th – Cocoa 4th of July Fireworks (special local regulations apply to all 

waters within a 500-yard radius around approximate position 28 [degrees] 
20'22" N, 080[degrees] 31'27" W); and 

 
(4) July 4th – Patrick Air Force Base 4th of July Celebration and Fireworks 

(special local regulations apply to all waters within a 500-yard radius around 
approximate position 28 [degrees] 14'00" N, 080 [degrees] 37'00" W).19 

 
In sum, the viability of mooring fields in U.S. Coast Guard restricted zones ranges from 
nil to very unlikely. 
 

ii.   U.S. Army Corps of Engineers, Department of the Army, Department of 
Defense20 

 
Restricted areas promulgated by the U.S. Army Corps of Engineers, Department of the Army, 
and Department of Defense that affect marine and boating activities within Brevard County are 
as follows: 
 

(1) Canaveral Harbor adjacent to the Navy pier at Port Canaveral, Florida21 
 

This periodically22 restricted area prohibits all unauthorized vessels and personnel and includes: 
 

                                                 
19 33 C.F.R. 100.701(e) (2010). 
20 Other regulations issued by the Department of the Army appear in Title 32, Chapter V; 

Title 33, Chapter II; and Title 36, Chapter III, of the Code of Federal Regulations. 
21 33 C.F.R. 334.530 (2010). 
22 “The area will be closed when a red square flag (bravo), and depending on the status of the 

hazardous operation, either an amber or red beacon, steady burning or rotating, day or night, when 
displayed from any of the three berths along the wharf.”  33 C.F.R. 334.530(b)(2) (2010). 
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The waters of Canaveral Harbor within a line circumscribing the water 
approaches to the Navy pier along the northeasterly edge of the Canaveral Harbor 
turning basin at a distance of 200 feet from all portions of the pier including the 
dolphins 200 feet off the northwest end and 75 feet off the southeast end of the 
pier. 
 

The Commanding Officer, U.S. Naval Ordnance Test Unit, AFMTC, Patrick Air Force 
Base, oversees enforcement of this restrict area. 
 

(2) Banana River at the Eastern Range, 45th Space Wing, Cape Canaveral Air Force 
Station, Florida23 

 
This restricted area encompasses all navigable waters of the United States, as defined at Chapter 
33, part 329 of the Code of Federal Regulations, within the Banana River contiguous to the area 
offshore of Cape Canaveral Air Force Station, Florida.  This area is closed when it is deemed 
necessary by the Commander, 45th Space Wing or his/her designee to address any perceived 
threat to the local area. 
 

(3) Banana River at Patrick Air Force Base, Florida24 
 

The restricted area of the Banana River at Patrick Air Force Base requires that all unauthorized 
persons and watercraft stay clear of the area at all times. The Commander, 45th Space Wing, 
Patrick Air Force Base, Florida (and such agencies as he/she may designate) oversees 
enforcement of this restricted area. 
 

(4) Banana River near Orsino, Florida25 
 

The restricted area for the Banana River (near Orsino, Florida) requires that “[a]ll unauthorized 
craft and personnel shall stay clear of the area at all times” and covers “[t]hat part of Banana 
River N of the NASA Banana River Causeway near Orsino and extending above the head of said 
river to the N and westerly to Kennedy Parkway North.”  The Director of the John F. Kennedy 
Space Center, NASA, oversees enforcement of this restricted area. 
 

(5) Atlantic Ocean off Cape Canaveral, Florida; Air Force missile testing area, Patrick 
Air Force Base, Florida26 

                                                 
23 33 C.F.R. 334.540 (2010). 
24 33 C.F.R. 334.560 (2010). 
25 33 C.F.R. 334.570 (2010). 
26 33 C.F.R. 334.590 (2010). 
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This danger zone area comprises an Air Force missile testing area and consists of the following 
geographic area: 
 

An area in the Atlantic Ocean immediately offshore from Cape Canaveral defined 
by a line 3 nautical miles from shore, said area terminating in the north at a line 
on a bearing of 70° from a point on shore at approximate latitude 28°35' north and 
in the south at a line on a bearing of 115° from a point on the shore at 
approximate latitude 28°25' north.27 
 

This danger zone prohibits all unauthorized persons and vessels from operating within the danger 
zone during firing periods, which are specified by the Commander, Air Force Missile Test 
Center, Patrick Air Force Base. Warning signals are used to warn persons and vessels when the 
danger zone is active. 
 

(6) Atlantic Ocean off Cape Canaveral; 45th Space Wing, Cape Canaveral Air Force 
Station, Florida28 

 
This restricted area encompasses all navigable waters of the United States, as defined at 33 
C.F.R. part 329 (2010), contiguous to the area offshore of Cape Canaveral Air Force Station, 
Florida.29 This area can be closed when it is deemed necessary by the Commander, 45th Space 
Wing or his/her designee to address any perceived threat to the local area. “Due to the nature of 
this restricted area, closures may occur with very little advance notice.”30 
 

                                                 
27 33 C.F.R. 334.590(a) (2010). 
28 33 C.F.R. 334.595 (2010). 
29 33 C.F.R. 334.595(a) (2010).   

The area is bounded by a line connecting the following coordinates: 
Commencing from the shoreline at the northwest portion of the area, at latitude 
28°35.008' N, longitude 80°34.448' W, thence directly to latitude 28°35.716' N, longitude 
80°32.938' W, thence following the mean high water line at a distance of 1.5 nautical 
miles offshore proceed southerly to a point at latitude 28°24.187' N, longitude 80°33.443' 
W, thence proceeding westerly to terminate at a point on the shoreline at latitude 
28°24.69' N, longitude 80°35.05' W. 

33 C.F.R. 334.595(a) (2010). 
30 33 C.F.R. 334.595(b)(2) (2010).  “Closure of the area shall be noticed by the display of a red 

ball and red beacon from a 90-foot pole near the shoreline at approximately latitude 28°35.0' N, longitude 
80°34.8' W and from a 90-foot pole near the shoreline at approximately latitude 28°25.3' N, longitude 
80°35.0' W.”  33 C.F.R. 334.595(b)(2) (2010). 
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(7) TRIDENT Basin adjacent to Canaveral Harbor at Cape Canaveral Air Force Station, 
Brevard County, Florida 

 
This danger zone, enforced by the Commanding Officer, Naval Ordnance Test Unit, Patrick Air 
Force Base, Florida (or such agencies he may designate), is used for loading and unloading 
explosives.31 The danger zone prohibits unauthorized persons and vessels, and encompasses the 
“west side of the access channel at latitude 28°24'37", longitude 80°35'35" to the east side of the 
access channel at latitude 28°24'37", longitude 80°35'26" and the entire basin.” The entrance to 
the basin is marked by suitable boundary signs.32   
 
In addition, the Atlantic Intracoastal Waterway represents a significant federally-
controlled part of the waters in Brevard County. Currently the most readily-available 
sources of information about the exact location and size of the Atlantic Intracoastal 
Waterway are the hydrographic survey maps available at 
http://www.saj.usace.army.mil/Divisions/Operations/Branches/HydroSurvey/hydro.php.  
 
The Jacksonville District of the U.S. Army Corps of Engineers has issued informal 
guidance indicating that it will typically require a 100 foot buffer from structures or 
mooring on either side of the Atlantic Intracoastal Waterway.33 Variances may be 
allowed for mooring structures within the 100-foot buffer with proper justification by the 
permit applicant, but in no case will part of a mooring field be permitted within the top 
edge of the slope of the cut channel.34 The Jacksonville District of the U.S. Army Corps 
of Engineers has also undertaken a project to develop GIS layers of the Atlantic 
Intracoastal Waterway and the 100 foot setback, but this process is on-going and no maps 
are yet publicly available. 
 
Thus, like U.S. Coast Guard restricted zones, the viability of mooring fields in DOD restricted 
areas is very low, and such areas should be eliminated from consideration. The one exception is 
that the buffer zone of the Intracoastal Waterway may be part of a mooring field if Brevard 
County can demonstrate a need for a variance. 

                                                 
31 33 C.F.R. 334.600 (2010). 
32 33 C.F.R. 334.600 (2010). 
33 Jacksonville District Corps of Engineers, Department of Defense, Public Notice of Setback 

Criterion for works proposed in the Atlantic Intracoastal Waterway from the Florida State line south to 
the St. Johns River; Intracoastal Waterway on the east coast of Florida, from the St. Johns River to 
Miami; Intracoastal Waterway on the west coast of Florida, from the Caloosahatchee River to the Anclote 
River; and Okeechobee Waterway, those portions not covered by the Regional Permit number 67 (Dec. 1, 
1998), available at http://www.saj.usace.army.mil/Divisions/Regulatory/DOCS/other/pn12011998.pdf 
(last accessed 12.31.10) 

34 Id. 
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iii.  Merritt Island National Wildlife Refuge 
 
Boating activities within the Merritt Island National Wildlife Refuge are regulated by the 
Sport Fishing regulations of Chapter 50, part 32.28, Code of Federal Regulations, which 
state as follows: 
 

Merritt Island National Wildlife Refuge. D. Sport Fishing. We allow you to fish, 
crab, clam, oyster, and shrimp in designated areas of the refuge as delineated in 
the refuge fishing regulations map in accordance with State regulations subject to 
the following conditions: 
 
[1. Omitted] 
 
2. We prohibit fishing after legal sunset or before legal sunrise, except that we 
allow fishing at night from a vessel in the open waters of Mosquito Lagoon, 
Indian River Lagoon, Banana River, and Haulover Canal. 
 
3. We allow launching of boats for night fishing activities only from Bair's Cove, 
Beacon 42, and Bio Lab boat ramps. 
 
4. We prohibit crabbing or fishing, and access for the purpose of crabbing or 
fishing, from Black Point Wildlife Drive or any side road connected to Black 
Point Wildlife Drive except L Pond Road. 
 
5. We prohibit launching boats, canoes, or kayaks from Black Point Wildlife 
Drive or any side road connected to Black Point Wildlife Drive except L Pond 
Road. 
 
[6. and 7. Omitted] 
 
8. We prohibit use of personal watercraft, air thrust boats, and hovercraft. 
 
9. Vessels must not exceed idle speed in Bairs Cove and KARS Marina. 
 
10. We prohibit motorized vessels in the Banana River within the posted "No-
Motor Zone," including any vessel having an attached motor or a nonattached 
motor capable of use (including electric trolling motor). 
 
[11. Omitted] 
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12. We prohibit the use of internal combustion engines within the two zones in 
Mosquito Lagoon. The zones include the posted waters located north of WSEG 
Boat Ramp and west of the Intra Coastal Waterway and the posted waters on 
Tiger Shoals extending from the northeast refuge boundary southward to the 
waters just south of Preachers Island.35 

 
In conclusion, due to the strict nature in which these federally-controlled areas (e.g. U.S. Coast 
Guard, DOD, and NWR) are patrolled and regulated, federal permission to place mooring fields 
in these water areas is very unlikely and such areas should be removed from consideration as 
sites for mooring fields. 
 

4. Federal Marine Mammal Protection Act 
 
“The Marine Mammal Protection Act of 1972 (16 U.S.C. 1361 et seq.) expresses the intent of 
Congress that marine mammals be protected and encouraged to develop in order to maintain the 
health and stability of the marine ecosystem. The Act imposes a perpetual moratorium on the 
harassment, hunting, capturing, or killing of marine mammals and on the importation of marine 
mammals and marine mammal products without a permit from either the Secretary of the Interior 
or the Secretary of Commerce, depending upon the species of marine mammal involved.36 Such 
permits may be issued only for purposes of scientific research and for public display if the 
purpose is consistent with the policies of the Act. The appropriate Secretary is also empowered 
in certain restricted circumstances to waive the requirements of the Act.”37 
 
In 2003, the USFWS contemplated issuing MMPA Incidental Take Regulations for the Florida 
Manatee.38  Ultimately, the USFWS determined that it was not able to find that “incidental take 
[would] have a negligible impact on any of four stocks of Florida manatee.”39  As a result, the 
USFWS withdrew its November 2002 MMPA Proposed Rule to authorize the incidental take of 
Florida manatees.40   

                                                 
35 50 C.F.R. 32.28 (2010). 
36 16 U.S.C. 1372 (2010). 
37 33 C.F.R. 320.3(k) (2009). 
38 http://www.fws.gov/northflorida/Manatee/federal-manatee-MMPA-regs.htm 
39 RECORD OF DECISION PROPOSED RULEMAKING for THE INCIDENTAL 

TAKE OF SMALL NUMBERS OF FLORIDA MANATEES (Trichechus manatus latirostris) 
RESULTING FROM GOVERNMENT PROGRAMS RELATED TO WATERCRAFT 
OPERATION AND WATERCRAFT ACCESS IN THE STATE OF FLORIDA, 1 (May 5, 
2003), http://www.fws.gov/northflorida/Manatee/Documents/MMPARules/Record-of-Decision-
May-2003/ROD%2005_05_03.pdf 
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Further, on May 7, 2003, the USFWS rescinded a January 22, 2003 Memorandum entitled 
“Consultation Procedures to be Followed for All Watercraft-related Access Activities Occurring 
With Peninsular Florida,” and directed that ESA consultations for government activities 
pertaining to watercraft-related access should follow standard ESA § 7 procedures.41 
 
In sum, while the MMPA prohibits “take” of marine mammals, mooring fields typically serve 
primarily sail boats, which present less of a hazard to marine mammals. Thus, as long as a 
mooring field is not located directly in or adjacent to a manatee warm-water refuge, the MMPA 
should not constitute a significant concern. 
 

B. State 
 

1. Florida Coastal Management Program  
 
The federal Coastal Zone Management Act42 (CZMA) includes a section requiring that federal 
agency activity (i.e.—federal funding or permitting) that “affects any land or water use or natural 
resource of the coastal zone” must, to the maximum extent practicable, be consistent with 
policies of the state that are approved as part of the state’s coastal management program.43 This 
right of Florida to review federal actions or federally-funded projects is known as “federal 
consistency.”  
 
Florida’s approved coastal management program includes parts of twenty-four different state 
statutes, including statutes related to beach management,44 comprehensive planning,45 state 
lands,46 transportation,47 and environmental protection,48 among others.49 
                                                                                                                                                             

40 Id.  
41 http://www.fws.gov/northflorida/Manatee/Documents/policies/directors-rescission-memo-

050703.htm 
42 16 U.S.C. §1451, et seq.  
43 Coastal Zone Management Act §307 (16 U.S.C. §1456). 
44 Fla. Stat. Chapters 161 (Beach and Shore Preservation) and 553 (Building and Construction 

Standards). 
45 Fla. Stat. Chapters 163, Part II and 186 (State and Regional Planning). 
46 Fla. Stat. Chapters 253 (State Lands) and 258 (State Parks and Preserves).  
47 Fla. Stat. Chapters 334 (Transportation Administration) and 339 (Transportation and Finance). 
48 Fla. Stat. Chapters 373 (Water Resources), 376 (Pollutant Discharge Prevention and Removal), 

403 (Environmental Control), and 582 (Soil and Water Conservation). 
49 Relevant statutes and regulations are available at: 

http://www.dep.state.fl.us/cmp/federal/laws.htm. 
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Federal consistency review is implemented in Florida through the coordination of nine state 
agencies and Florida’s five water management districts. The Florida State Clearinghouse50 within 
FDEP administers federal consistency review in Florida. Projects requiring federal consistency 
review may be submitted to the Clearinghouse, which will then forward the information to 
appropriate agencies and collect the responses from involved agencies. If an agency finds an 
inconsistency, it must identify with which statute the proposal conflicts and give alternatives, if 
possible, that would allow for a finding of consistency with Florida’s Coastal Management 
Program.  
 
Florida Statute section 380.23(6) gives review authority to each agency that has authority under 
one of the twenty-four statutes that comprises Florida’s coastal zone management program.51 
FDEP, the Florida Fish and Wildlife Conservation Commission, and other Florida agencies thus 
maintain significant authority to impact federally-permitted and federally-funded projects in 
Florida’s coastal zone and even some projects that extend beyond Florida’s coastal zone.  
 
Mooring fields will not likely have to go through the Florida State Clearinghouse for federal 
consistency review since state-issued environmental resource permits (ERPs) (Part IV, Chapter 
373, Fla. Statutes) will be needed. ERPs, when issued, serve as notice of the State of Florida’s 
finding of consistency for federally-licensed or federally-permitted activities.52  Federal 
permits/approvals are addressed in Pat III.A. (Federal), and involve the United State Army Corps 
of Engineers, U.S. Coast Guard, Environmental Protection Agency, and U.S. Fish and Wildlife 
Service. For more information on federal consistency in Florida, see: 
http://www.dep.state.fl.us/cmp/federal/index.htm 
  
In conclusion, it is not expected that the Florida Coastal Management Program will contain any 
impediments to permitting a mooring field other than those already included elsewhere in this 
document. 

2. Florida Division of Aquaculture / Florida Department of Environmental Protection 
 
The Florida Division of Aquaculture, part of the Florida Department of Agriculture and 
Consumer Services (FDACS), classifies waters for the suitability of harvesting molluscan 
shellfish (Oysters, Clams, and Mussels) based on public health concerns.53  One of the potential 

                                                 
50 http://www.dep.state.fl.us/secretary/oip/state_clearinghouse/ 
51 FWC’s specific authority under Florida’s approved Coastal Management Program includes 

Florida Statutes, Chapter 379, Fish and Wildlife Conservation (excepting section 379.2551 and.362). 
52 FLA. STAT. § 380.23(1) (2010). 
53 FLA. ADMIN. CODE r. 5L-1.003 (2010). 
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pollution sources that FDACS must consider (as part of the U.S. Food and Drug Administration 
National Shellfish Sanitation Program) is the impact of marine traffic.  In light of this 
requirement, FDACS has regulations requiring commercial and recreational boaters engaged in 
molluscan shellfish harvesting to have an approved marine sanitation device (or other suitable 
container) on board the vessel.54 
 
FDACS will generally not allow molluscan shellfish harvesting in and around marinas or 
docking facilities.  FDACS’ maps classify potential shellfish harvesting waters as follows: 
 

(1) Approved area - an area in which it is indicated by a sanitary survey or other monitoring 
program data that fecal material, pathogenic microorganisms, radio nuclides, harmful 
chemicals, and marine biotoxins are not present in dangerous concentrations.55 

 
(2) Closed area (closed waters) - a growing area where the harvesting of shellfish is not 

permitted. Closed areas include prohibited and unclassified areas as well as temporarily 
closed approved, conditionally approved, restricted, and conditionally restricted areas.56 

 
(3) Conditionally approved area - an area in which it is indicated by a sanitary survey or 

other monitoring program data that the area is subjected to intermittent microbiological 
pollution and, under such conditions, is temporarily unsuitable as a source of shellfish for 
direct marketing. Such an area shall be managed by an operating procedure that will 
assure that shellfish from the area are not harvested from waters not meeting approved 
area criteria.57 

 
(4) Conditionally restricted area - an area in which it is indicated by a sanitary survey or 

other monitoring program data that the area is subjected to intermittent microbiological 
pollution and, under such conditions, is temporarily unsuitable as a source of shellfish for 
relaying or depuration. Such an area shall be managed by an operating procedure that will 
assure that shellfish from the area are not harvested from waters not meeting restricted 
area criteria.58 

 
(5) Prohibited area - an area from which the taking of shellfish is not permitted.59 
 
(6) Restricted area - an area in which it is indicated by a sanitary survey or other monitoring 

program data that fecal material, pathogenic microorganisms, radio nuclides, harmful 
chemicals, and marine biotoxins are not present in dangerous concentrations such that 

                                                 
54 FLA. ADMIN. CODE r. 5l-1.008(3) (2010). 
55 FLA. ADMIN. CODE r. 5L-1.002(3) (2010). 
56 FLA. ADMIN. CODE r. 5L-1.002(6) (2010), 
57 FLA. ADMIN. CODE r. 5L-1.002(9) (2010). 
58 FLA. ADMIN. CODE r. 5L-1.002(10) (2010). 
59 FLA. ADMIN. CODE r. 5L-1.002(44) (2010). 
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shellfish harvested from such an area and subjected to a suitable and effective 
purification process are safe for human consumption.60 
 

(7) Unclassified area - an area for which no recent sanitary survey exists.61 
 
 
Although FDACS strongly recommends that anchoring and mooring not be permitted in or near 
any shellfish harvesting waters, FDEP is ultimately responsible for permit determinations.62 As 
for the siting of mooring fields, FDEP is required by rule to deny permits for proposed facilities 
if the permit would result in FDACS closing shellfish harvesting waters.63 Specifically, within 
Brevard County, FDEP will apply Rule 12.2.5 of the Applicant’s Handbook:  Management and 
Storage of Surface Waters, as issued by the St. John’s River Water Management District 
(SJRWMD).64 Rule 12.2.5, Applicant’s Handbook65 states as follows: 
 

12.2.5 Class II Waters; Waters approved for shellfish harvesting 
The special value and importance of shellfish harvesting waters to Florida's 
economy as existing or potential sites of commercial and recreational shellfish 
harvesting and as a nursery area for fish and shell fish is recognized by the 
District. 
 
In accordance with paragraph 12.1.1(d), the District shall: 
 
(a) deny a permit for a regulated activity in Class II waters which are not 
approved for shellfish harvesting unless the applicant submits a plan or proposes a 
procedure to protect those waters and waters in the vicinity. The plan or procedure 
shall detail the measures to be taken to prevent significant damage to the 
immediate project area and the adjacent area and shall provide reasonable 
assurance that the standards for Class II waters will not be violated; 
 
(b) deny a permit for a regulated activity in any class of waters where the location 
of the system is adjacent or in close proximity to Class II waters, unless the 

                                                 
60 FLA. ADMIN. CODE r. 5L-1.002(50) (2010). 
61 FLA. ADMIN. CODE r. 5L-1.1002(68) (2010). 
62 Under operating agreements between Florida’s water management districts and DEP, DEP has 

responsibility for permitting for mooring fields and associated docking facilities, boardwalks, piers, 
harbor master and marina administration facilities, and parking areas. See Operating Agreement 
Concerning Regulation Under Part IV, Chapter 373, F.S., Between St. Johns River Water Management 
District and Department of Environmental Protection, section II.A.1.p. and II.A.1.i. (July 1, 2007). 

63 See FLA. ADMIN. CODE r. 62.330.200(2)(b) 3. (2010); Table 62-330.200(2)-1. (2010). 
64 See id. 
65 St. John’s River Water Management District, Applicant’s Handbook:  Management and 

Storage of Surface Waters, Rule 12.2.5 (October 29, 2009). 
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applicant submits a plan or proposes a procedure which demonstrates that the 
regulated activity will not have a negative effect on the Class II waters and will 
not result in violations of water quality standards in the Class II waters; and 
 
(c) deny a permit for a regulated activity that is located directly in Class II or 
Class III waters which are classified as approved, restricted, conditionally 
approved or conditionally restricted for shellfish harvesting. This provision shall 
not apply to maintenance dredging of navigational channels, the construction of 
shoreline protection structures, the installation of transmission and distribution 
lines for carrying potable water, electricity or communication cables in rights-of 
way previously used for such lines, for clam and oyster culture, and for private, 
single family boat docks that meet the following criteria for installation in such 
waters: 
 
1. there shall be no more than two boats moored at the dock; 
12-15 
 
2. no overboard discharges of trash, human or animal waste, or fuel shall occur at 
the dock; 
 
3. any non-water dependent structures, such as gazebos or fish cleaning stations, 
shall be located on the uplands; 
 
4. prior to the mooring of any boat at the dock, there shall be existing structures 
with toilet facilities located on the uplands; 
 
5. any proposed shelter shall not have enclosed sides; 
 
6. the mooring area shall be located in waters sufficiently deep to prevent bottom 
scour by boat propellers; and 
 
7. any structures located over grassbeds shall be designed so as to allow for the 
maximum light penetration practicable. 

 
Thus, according to Rule 12.2.5(c), Applicant’s Handbook, SJRWMD/FDEP may potentially 
deny a permit in any Class II waters unless measures are proposed that give a reasonable 
assurance that water quality standards will not be violated (which could present a problem for 
any Class II waters under a TMDL since such waters are already failing water quality standards). 
Furthermore, according to Rule 12.2.5(c), Applicant’s Handbook, SJRWMD/FDEP will deny a 
permit for a public mooring field in any waters classified by FDACS as: 
 

(1) Approved; 
 
(2) Restricted; 

 
(3) Conditionally approved; and  
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(4) Conditionally restricted for shellfish harvesting66 

 
Further, in light of Rule 12.2.5, Applicant’s Handbook, FDEP will potentially grant a permit for 
a public mooring field in the following waters, as classified by FDACS: 
 

(1) Unclassified;    and 
 

(2) Prohibited67 
 
Because “unclassified” and “prohibited” area classifications do not allow shellfish harvesting, 
both of these water classifications potentially allow for the siting of public moorings.  However, 
Brevard County does not currently contain any “unclassified” areas, which leaves “prohibited” 
waters as the only permittable areas for public moorings. 
 
Brevard County contains the following seven (7) shellfish harvesting areas:68 
 

(1) Body F / Map #7469 
 

(2) Body E / Map #7570 
 

(3) Body D / Map #7671 
 

(4) Body C / Map #7772 (77A Winter73 / 77B Spring/Fall)74 
 

(5) Body B / Map #7875 
 

(6) South Banana River Map #7976 
 

(7) Body A / Map 8077 
                                                 

66 St. John’s River Water Management District, Applicant’s Handbook:  Management and 
Storage of Surface Waters, Rule 12.2.5 (October 29, 2009). 

67 Id. 
68 http://www.floridaaquaculture.com/seas/seas_shamap.htm. 
69 http://www.floridaaquaculture.com/pdfmaps/74.pdf. 
70 http://www.floridaaquaculture.com/pdfmaps/75.pdf. 
71 http://www.floridaaquaculture.com/pdfmaps/76.pdf.  
72 http://www.floridaaquaculture.com/SEAS_maplinks/77.htm. 
73 http://www.floridaaquaculture.com/PDFmaps/77a.pdf. 
74 http://www.floridaaquaculture.com/PDFmaps/77b.pdf. 
75 http://www.floridaaquaculture.com/pdfmaps/78.pdf. 
76 http://www.floridaaquaculture.com/pdfmaps/79.pdf. 
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For the current status of shellfish harvesting waters, see: 
http://shellfish.floridaaquaculture.com/seas/seas_atlantic.htm. 
 
In conclusion, shellfish harvesting waters severely limit the available areas in which to site a 
public mooring field in Brevard County.  Currently, and as explained above, it appears that 
“prohibited waters” (as classified by FDACS in regards to shellfish harvesting) would be the 
only permittable areas for public moorings fields.  
 

3. Relevant Recent State Developments in the Law 

i. 2005-158 / General Permit for Mooring Fields 
 
In 2005, the Florida legislature passed a law requiring that the Florida Department of 
Environmental Protection (FDEP) establish one or more general permits for local governments to 
construct, operate, and maintain various water-related facilities, including public mooring 
fields.78 Pre-existing noticed general permits allowed for construction of certain boat ramps and 
accessory docks,79 certain piers and associated structures,80 and floating vessel platforms and 

                                                                                                                                                             
77 http://www.floridaaquaculture.com/pdfmaps/80.PDF. 
78 Laws of Florida 2005-158, sec. 6, codified at FLA. STAT. § 373.118(4) (2009). In its entirety, 

the relevant subsection reads:  

The department shall adopt by rule one or more general permits for local 
governments to construct, operate, and maintain public marina facilities, public mooring 
fields, public boat ramps, including associated courtesy docks, and associated parking 
facilities located in uplands. Such general permits adopted by rule shall include 
provisions to ensure compliance with part IV of this chapter, subsection (1), and the 
criteria necessary to include the general permits in a state programmatic general permit 
issued by the United States Army Corps of Engineers under s. 404 of the Clean Water 
Act, Pub. L. No. 92-500, as amended, 33 U.S.C. ss. 1251 et seq. A facility authorized 
under such general permits is exempt from review as a development of regional impact if 
the facility complies with the comprehensive plan of the applicable local government. 
Such facilities shall be consistent with the local government manatee protection plan 
required pursuant to chapter 379 and shall obtain Clean Marina Program status prior to 
opening for operation and maintain that status for the life of the facility. Marinas and 
mooring fields authorized under any such general permit shall not exceed an area of 
50,000 square feet over wetlands and other surface waters. All facilities permitted under 
this section shall be constructed, maintained, and operated in perpetuity for the exclusive 
use of the general public. The department shall initiate the rulemaking process within 60 
days after the effective date of this act. 
79 FLA. ADMIN. CODE r. 62-341.417 (2010). 
80 FLA. ADMIN. CODE r. 62-341.427 (2010). 
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floating boat lifts.81 After holding a series of public meetings to gain public input on the new 
law, FDEP concluded that a general permit for public moorings would not be feasible.  
 
For more information regarding general permits for public moorings in Brevard County see: 
http://www.dep.state.fl.us/central/Home/SLERP/default.htm, and contact David Herbster in 
FDEP’s Central District office (covering Brevard County) at 407-893-3982 or 
Dave.Herbster@dep.state.fl.us. 
 
In conclusion, due to difficulty in interpreting the legislative mandate to establish a general 
permit for mooring fields for local government, it does not appear likely that such a general 
permit will be established any time soon, meaning that Brevard County will need to go through 
the individual permitting process. 
 

ii. Pilot Program for Mooring Fields and Anchoring Regulation  
 
In 2009, the Florida legislature passed a law creating a pilot program for local governments to 
create public mooring fields and simultaneously gain the authority to regulate anchoring of non-
live-aboard vessels outside the boundaries of a mooring field.82 Any such ordinance, however, 
must first be approved by the Florida Fish and Wildlife Conservation Commission before it 
becomes enforceable.83 Without participating in the pilot project, a local government is forbidden 
from regulating the anchoring of non-liveaboard vessels outside the boundaries of an established 
mooring field.84 The pilot program areas are to be associated with properly permitted mooring 
fields.85  
 
Due to issues with application dates and information-gathering requirements, Brevard County 
will not participate in this pilot program. Existence of the program will have no specific positive 
or negative impact on the siting or permitting of a mooring field in Brevard County. 

iii. Working Waterfronts Legislation 
 
For more information regarding the Working Waterfronts Legislation of 2005 and 2006, see Part 
II. D. 1. (Working Waterfronts Legislation). 
 

                                                 
81 FLA. ADMIN. CODE r. 62-341.428 (2010). 
82 Laws of Florida Chapter 2009-086, section 48, codified at FLA. STAT. § 327.4105. 
83 FLA. STAT. § 327.4105(3) (2010). 
84 FLA. STAT. § 327.60(2)(f) (2010). 
85 FLA. STAT. § 327.4105 (2010). 
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4. Water Management Districts / Florida Department of Environmental Protection 
 
Under operating agreements between Florida’s water management districts and FDEP, FDEP has 
responsibility for permitting mooring fields and associated docking facilities, boardwalks, piers, 
harbor master and marina administration facilities, and parking areas.86 Since the St. Johns River 
Water Management District (SJRWMD) will seldom ever exercise its permitting authority under 
the operating agreement between it and FDEP, permitting information is included in Part IV. B. 
1. (Florida Department of Environmental Protection). 
 
In sum, although SJRWMD rules may be applicable for public mooring permit decisions, such 
rules will typically be enforced by FDEP (as explained in the section covering FDEP’s 
permitting process (e.g. Part IV. B. 1, as well as Part II.B.2. infra)). 
 

5. Regional Planning Councils 
 
The East Central Florida Regional Planning Council (ECFRPC), established in 1962, is the 
regional planning council serving Brevard County.87 ECFRPC is an area-wide association of 
local governments serving the six counties of Brevard, Lake, Orange, Osceola, Seminole, and 
Volusia, and is one of eleven Florida regional planning councils mandated by Chapter 186 of the 
Florida Statutes. FS 186 establishes the powers and responsibilities for RPCs.  
 
Recently, the ECFRPC issued a draft version of the East Central Florida 2060 Plan – The 
Strategic Regional Policy Plan.  Although the plan does not address mooring issues per se, draft 
chapters are available at:   
http://www.eC.F.R.pc.org/Document-Library/SRPP/East-Central-Florida-2060-Plan.aspx. 
 
For more information, ECFRPC can be contacted at: 
 
East Central Florida Regional Planning Council 
309 Cranes Roost Blvd. Suite 2000 
Altamonte Springs, Florida 32701 
Phone: 407.262.7772 [(407) 262-7RPC] 
Fax: 407.262.7788 
http://www.eC.F.R.pc.org/ 
 

                                                 
86 Operating Agreement Concerning Regulation Under Part IV, Chapter 373, F.S., Between St. 

Johns River Water Management District and Department of Environmental Protection, section II.A.1.p. 
and II.A.1.i. (July 1, 2007).  

87 http://www.eC.F.R.pc.org/About.aspx. 
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In conclusion, the role of ECFRPC is primarily to serve as a technical and coordination entity 
rather than as permitting entity. Thus, the ECFRPC should have little or no direct impact on 
Brevard County’s siting or permitting of mooring fields. 
 
 

6. Classes of Waters of the State  
 

All surface waters of the State have been classified according to designated uses as follows:88 

CLASS I  Potable Water Supplies (most stringent water quality criteria) 

CLASS II  Shellfish Propagation or Harvesting 

CLASS III  Recreation, Propagation and Maintenance of a Healthy, Well-Balanced 
Population of Fish and Wildlife 

CLASS IV  Agricultural Water Supplies 

CLASS V  Navigation, Utility and Industrial Use89 (least restrictive water quality 
criteria) 

“The surface waters of the State of Florida are classified as Class III - Recreation, Propagation 
and Maintenance of a Healthy, Well-Balanced Population of Fish and Wildlife, except for certain 
waters which are described in this subsection 62-302.400(12), F.A.C.”90  Thus, in Brevard 
County, all waters are Class III waters, with the exception of the following listed water bodies 
(classified as Class I or Class II):91 

CLASS I St. Johns River and Tributaries - Lake Washington Dam south through and 
including Sawgrass Lake, Lake Hellen Blazes, to Indian River County 
Line. 

CLASS II  Goat Creek.  

Indian River - South from a line due east of Barnes Blvd. (SR 502) to 
South Section Line of Section 29, T26S, R37E, Palm Shores. 

Indian River - From a line from Cape Malabar northeastward through 
Intracoastal Waterway marker 16, to shore, then southward to the south 
Brevard County Line. 

                                                 
88 FLA. ADMIN. CODE r. 62-302.400(1) (2010). 
89

 FLA. ADMIN. CODE r. 62-302.400(1) (2010). 
90 FLA. ADMIN. CODE r. 62-302.400(10) (2010). 
91 FLA. ADMIN. CODE r. 62-302.400(12)(b)5. (2010). 
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Indian River - North Brevard County Line south to Florida East Coast 
Railroad Crossing (vicinity of Jay Jay). 

Kid Creek. 

Mosquito Lagoon - North Brevard County Line south to Beach Road. 

Trout Creek. 

Indian River - The east side of the Intracoastal Waterway from SR 405 
northward, to a line from the southern point of land at the mouth of Brock 
Creek to Intracoastal Waterway Channel Marker 33. 
Indian River - From SR 405 south to SR 528. 

The water classification of an area can significantly limit permissible activities, including the 
potential siting of a mooring field.  For example, Class I waters, with the state’s most stringent 
water quality standards (e.g. potable water supplies), are subject to the following (additional) 
permit requirements: 

If a certification or permit application is made for a dredging or filling activity in 
Class I waters which are the source of water for a potable water system, the 
person or legal entity using the waters for such system shall be notified by the 
Department and shall be given an opportunity to comment on the proposed 
dredging or filling activity.92 

Also relevant, Class II waters provide limited siting opportunities for mooring fields. According 
to Rule 12.2.5(c), Applicant’s Handbook, SJRWMD/FDEP93 may potentially deny a permit in 
any Class II waters unless measures are proposed that give a reasonable assurance that water 
quality standards will not be violated (which could present a problem for any Class II waters 
under a TMDL since such waters are already failing water quality standards).   

In conclusion, all waterbodies classified as Class I or Class II waters will present significant, 
sometimes even insurmountable, difficulties as potential locations for mooring fields. 
 
 

7. Outstanding Florida Waters  
 
Outstanding Florida Waters (OFWs) receive the highest protection of any water body within the 
State of Florida, with the Florida Department of Environmental Protection (FDEP) acting as the 
agency responsible for administering the OFW program. FDEP rules set forth that “[n]o 

                                                 
92 FLA. ADMIN. CODE r. 62-312.060(11) (2010). 
93 The reasons that this is part of the relevant permitting criteria is explained below in Part III.B.1. 
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degradation of water quality, other than that allowed in subsections 62-4.242(2) and (3), F.A.C., 
is to be permitted in Outstanding Florida Waters and Outstanding National Resource Waters, 
respectively.”94 Thus, 62-4.242(2), F.A.C. states that “[n]o Department permit or water quality 
certification shall be issued for any proposed activity or discharge within an Outstanding Florida 
Waters, or which significantly degrades, either alone or in combination with other stationary 
installations, any Outstanding Florida Waters, unless the applicant affirmatively demonstrates 
that”95 the “proposed activity of discharge is clearly in the public interest,”96 and, that the 
“existing ambient water quality within Outstanding Florida Waters will not be lowered as a result 
of the proposed activity or discharge, except on a temporary basis during construction for a 
period not to exceed thirty days.”97  
 
Further, 62-4.242(3)(a), F.A.C. states that “[a]ll discharges or activities that may cause 
degradation of water quality in Outstanding National Resource Waters are prohibited,” but 
allows an exception98 where “the proposed activity of discharge is clearly in the public 
interest.”99 
 
In Florida, “[a] water body may be designated as an Outstanding Florida Water or an 
Outstanding National Resource Water in addition to being classified as Class I, Class II, or Class 
III. A water body may also have special standards applied to it. Outstanding Florida Waters and 
Outstanding National Resource Waters are listed in Rule 62-302.700, F.A.C.”100   
 
Currently, Brevard County contains OFWs within three National Wildlife Refuges, one State 
Recreation Area, one National Seashore, and four Aquatic Preserves, for a total of nine OFW-
designated water bodies. These OFWs are set forth below:  
 

Brevard County OFWs within National Wildlife Refuges.101 
 

(1) Archie Carr (8-8-94)102   Brevard County  / Indian River County 

                                                 
94 FLA. ADMIN. CODE r. 62-302.700(1) (2010). 
95 FLA. ADMIN. CODE r. 62-4.242(2) (2010). 
96 FLA. ADMIN. CODE r. 62-4.242(2)(a)2. (2010). 
97 FLA. ADMIN. CODE r. 62-4.242(2)(a)2.b. (2010). 
98 FLA. ADMIN. CODE r. 62-4.242(3)(a)2. (2010) (exempting § 62-4.242(2)(a)2.) 
99 FLA. ADMIN. CODE r. 62-4.242(2)(a)2. (2010). 
100 FLA. ADMIN. CODE r. 62-302.400(10) (2010). 
101 FLA. ADMIN. CODE r. 62-302.700(b) (2010) .  
102 FLA. ADMIN. CODE r. 62-302.700(9)(b)1. (2010).  The Archie Carr National Wildlife refuge is 

part of the Merritt Island National Wildlife Refuge, which is managed by the U.S. Fish & Wildlife 
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(2) Merritt Island103    Brevard County / Volusia County 

 
(3) St. Johns104    Brevard County 

(including Brevard   
Bee Line Unit)  
(as mod. 5-14-86, 4-19-88) 

 
Brevard County OFWs within State Parks, State Wildlife Parks, and State Recreation 
Areas.105 

 
(1) Sebastian Inlet State106  Brevard County / Indian River County 

Recreation Area 
 

Brevard County OFWs within National Seashores.107 
 

(1) Canaveral    Brevard County / Volusia County 
 

Brevard County OFWs within State Aquatic Preserves.108 
 

(1) Banana River109    Brevard County 
(as mod. 8-8-94)    

 
(2) Indian River 110   Brevard County / Indian River County 

Malabar to Vero Beach 
 
                                                                                                                                                             
Service (“USFWS”) and the U.S. National Park Service (USNPS). USNPS jurisdiction over the Merritt 
Island National Wildlife Refuge is set forth in 16 U.S.C. § 459j-4(C)(1) (2010). USFWS jurisdiction over 
the Merritt Island National Wildlife Refuge is set forth in 16 U.S.C. § 459j (2010); 16 U.S.C. § 459j-
4(c)(2) (2010). 

103 FLA. ADMIN. CODE r. 62-302.700(9)(b)19. (2010). For more information on the Merritt Island 
National Wildlife Refuge, see Part I. A. 3. iii (Merritt Island National Wildlife Refuge). 

104 FLA. ADMIN. CODE r. 62-302.700(9)(b)26. (2010).   
105 FLA. ADMIN. CODE r. 62-302.700(9)(c) (2010). 
106 FLA. ADMIN. CODE r. 62-302.700(9)(c)69. (2010). 
107 FLA. ADMIN. CODE r. 62-302.700(9)(g)1. (2010). 
108 FLA. ADMIN. CODE r. 62-302.700(9)(h) (2010).  
109 FLA. ADMIN. CODE r. 62-302.700(9)(h) 3. (2010). For geographic location, see FLA. STAT. § 

258.39(6) (2009) in Section I.B.8. 
110 FLA. ADMIN. CODE r. 62-302.700(9)(h) 17. (2010). For geographic location, see FLA. STAT. § 

258.39(7)(a)(2010) in Section I.B.8. 
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(3) Indian River111    Brevard County / Indian River County 
Malabar to Vero Beach 
(additions), except those 
Indian River portions of 
Sebastian Creek and 
Turkey Creek upstream 
of U.S. Highway 1 
(1-26-88) 

 
(4) Mosquito Lagoon112   Brevard County / Volusia County 

 
In conclusion, mooring fields proposed in OFWs will be held to a higher permitting standard.  To 
receive a mooring permit within an OFW, the applicant must demonstrate that the activity is 
“clearly in the public interest” rather than just demonstrating that the activity is not contrary to 
the public interest113 as set out in the ERP permitting guidelines.114 While the permitting 
guidelines give detail on what factors will be considered, they give little guidance as to the 
additional burden “clearly in the public interest” represents over “not contrary to the public 
interest.” In any case, a public mooring field that does not damage resources should be 
considered “clearly in the public interest” due to its direct benefit to the boating public. While 

                                                 
111 FLA. ADMIN. CODE r. 62-302.700(9)(h) 18. (2010).  
112 FLA. ADMIN. CODE r. 62-302.700(h) 26. (2010). For geographic location, see FLA. STAT. § 

258.39(5) (2010) (“Mosquito Lagoon Aquatic Preserve, as described in the Official Records of Volusia 
County in Book 1244, pages 619-623, and in the Official Records of Brevard County in Book 1143, 
pages 190-194.”) in Section I.B.8. 

113
 FLA. STAT. § 373.414(1) (2010).   

Additional criteria for activities in surface waters and wetlands. As part of 
an applicant's demonstration that an activity regulated under this part will not be 
harmful to the water resources or will not be inconsistent with the overall 
objectives of the district, the governing board or the department shall require the 
applicant to provide reasonable assurance that state water quality standards 
applicable to waters as defined in s. 403.031(13) will not be violated and 
reasonable assurance that such activity in, on, or over surface waters or wetlands, 
as delineated in s. 373.421(1), is not contrary to the public interest. However, if 
such an activity significantly degrades or is within an Outstanding Florida Water, 
as provided by department rule, the applicant must provide reasonable assurance 
that the proposed activity will be clearly in the public interest. 

FLA. STAT. § 373.414(1) (2010). 
114 See SJRWMD Applicant’s Handbook sections 12.2.3—12.2.3.7. 
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this state permitting process does not necessarily eliminate consideration of OFWs, county 
limitations do.115 
 

8. Aquatic Preserves 
 
Florida statutory law defines an “aquatic preserve” as “an exceptional area of submerged lands 
and its associated waters set aside for being maintained essentially in its natural or existing 
condition.”116  Each aquatic preserve in Florida requires designation117 as one or more of the 
following principal types:  (1) Biological;118 (2) Aesthetic;119 and/or (3) Scientific.120  Brevard 
County contains the following three aquatic preserves: 
 

(1) Banana River Aquatic Preserve,121  
 

(2) Indian River-Malabar Aquatic Preserve,122 and 
 
(3) Mosquito Lagoon Aquatic Preserve.123 

 
“For purposes of the Indian River-Malabar to Vero Beach Aquatic Preserve, a lease of sovereign 
submerged lands for a noncommercial124 dock may be deemed to be in the public interest when 

                                                 
115 See infra Part I.C.2., Local Regulations. 
116 FLA. STAT. § 258.37(1) (2010). 
117 FLA. STAT. § 258.38 (2010). 
118 "‘Biological type’ means an area set aside to promote certain forms of animal or plant life or 

their supporting habitat.” FLA. STAT. § 258.37 (2010). 
119 "‘Aesthetic type’ means an area set aside to maintain certain scenic qualities or amenities.” 

FLA. STAT. § 258.37 (2010). 
120  "‘Scientific type’ means an area set aside to maintain certain qualities or features which have 

scientific value or significance.” FLA. STAT. § 258.37 (2010). 
121 FLA. STAT. § 258.39(6) (2010). This same statutory section gives a metes and bounds 

description of the preserve. 
122 FLA. STAT. § 258.39(7)(a)(2010). This same statutory section gives a metes and bounds 

description of the preserve. 
123 FLA. STAT. § 258.39(5) (2010) (“Mosquito Lagoon Aquatic Preserve, as described in the 

Official Records of Volusia County in Book 1244, pages 619-623, and in the Official Records of Brevard 
County in Book 1143, pages 190-194.”). 

124 Although “noncommercial” is undefined, FLA. ADMIN. CODE § 18-20.003(16) defines 
“commercial” in the following context: 

“Commercial, industrial and other revenue generating/income related docks” 
means docking facilities for an activity which produces income, through rental or any 
other means, or which serves as an accessory facility to other rental, commercial or 
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the noncommercial dock constitutes a reasonable exercise of riparian rights and is consistent 
with the preservation of the exceptional biological, aesthetic, or scientific values which the 
aquatic preserve was created to protect.”125 Further, Florida Statute section 258.43(1) identifies 
“sport and commercial fishing, boating, and swimming” as “lawful and traditional public uses of 
the [aquatic] preserve.”126 Thus, because boating is an intended use of an aquatic preserve, public 
mooring fields for boaters could be argued to be “noncommercial,” which would help justify the 
siting of a public mooring field in the Mosquito Lagoon Aquatic Preserve in relation to the 
public interest requirement.127   
 
Sovereign submerged lands within an aquatic preserve are subject to additional statutory 
limitations (which apply to moorings under the definition of “dock.”);128 the statute does not 
prohibit mooring fields within preserves.129 Additional administrative rules implement the 
additional protections and permitting requirements for aquatic preserves.130 These rules are 
contained in Chapter 18-20, F.A.C. (Florida Aquatic Preserves) and complement the regulations 
for all sovereignty submerged lands contain in Chapter 18-21, F.A.C. (Sovereignty Submerged 
Lands Management). Chapter 18-21 is addressed in section III.B.2 below. 

i. i. Chapter 18-20, F.A.C. (Florida Aquatic Preserves) 
 
Chapter 18-20, F.A.C. defines131 “preserve or aquatic preserve” to mean: 
 

any and all of those areas which are exceptional areas of sovereignty lands and the 
associated water body so designated in Part II of Chapter 258, Florida Statutes, 
including all sovereignty lands, title to which is vested in the Board, and such 
other lands as the Board may acquire or approve for inclusion by the Legislature. 
These areas also include the water column over such lands, which have been set 
aside to be maintained in an essentially natural or existing condition of indigenous 

                                                                                                                                                             
industrial operations. It shall include, but not be limited to docking for: marinas, 
restaurants, hotels, motels, commercial fishing, shipping, boat or ship construction, 
repair, and sales. 

Further complicating the ability of the County to claim that a county mooring field is 
“non-commercial” is the definition of “commercial” in Brevard County’s Land Development 
Code. See, infra Part I.C.2. 

125 FLA. STAT. § 258.39(7)(b) (2010). 
126 FLA. STAT. § 258.43(1) (2010) (emphasis added). 
127 See FLA. ADMIN. CODE § 18-20.003(16) (2010 (defining “commercial”). 
128 FLA. STAT. § 258.42 (2010). 
129 FLA. STAT. § 258.42(e)(3)e (2010). 
130 See FLA. ADMIN. CODE ch. 18-20. 
131 “Aquatic preserve” is also defined in FLA. STAT. § 258.37(1) (2010). 
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flora and fauna and their supporting habitat and the natural scenic qualities and 
amenities thereof. 

 
Further, section 18-20.004, F.A.C. sets forth the management policies, standards, and criteria for  
“activities on sovereignty lands within aquatic preserves.”132  In applying these rules, moorings 
fall within the definition of “dock.”133  Accordingly, and specific to “docks,” the following 
requirements apply: 
 

STANDARDS AND CRITERIA FOR DOCKING FACILITIES.134 
 
(a) All docking facilities, whether for private residential single-family docks, 
private residential multi-slip docks, or commercial, industrial, or other revenue 
generating/income related docks or public docks or piers, shall be subject to all of 
the following standards and criteria. 
 
1. No dock shall extend waterward of the mean or ordinary high water line more 
than 500 feet or 20 percent of the width of the waterbody at that particular 
location, whichever is less. 
 
2. Certain docks fall within areas of significant biological, scientific, historic or 
aesthetic value and require special management considerations. The Board shall 
require design modifications based on site specific conditions to minimize adverse 
impacts to these resources, such as relocating docks to avoid vegetation or 
altering configurations to minimize shading. 
 
3. Docking facilities shall be designed to ensure that vessel use will not cause 
harm to site-specific resources. The design shall consider the number, lengths, 
drafts and types of vessels allowed to use the facility. 
 
4. In a Resource Protection Area 1 or 2, any wood planking used to construct the 
walkway surface of a facility shall be no more than eight inches wide and spaced 
no less than one-half inch apart after shrinkage. Walkway surfaces constructed of 
material other than wood shall be designed to provide light penetration which 
meets or exceeds the light penetration provided by wood construction. 

                                                 
132 FLA. ADMIN. CODE r. 18-20.004 (2010). 
133 “‘Dock’ means a fixed or floating structure, including moorings, used for the purpose 

of berthing buoyant vessels either temporarily or indefinitely. FLA. ADMIN. CODE R. 18-
20.003(19) (2010). 

134 FLA. ADMIN. CODE r. 18-20.004(5) (2010). 
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5. In a Resource Protection Area 1 or 2, the main access dock shall be elevated a 
minimum of five (5) feet above mean or ordinary high water. 
 
6. Existing docking facilities constructed in conformance with previously 
applicable rules of the Board and in conformance with applicable rules of the 
Department are authorized to be maintained for continued use subject to the 
current requirements of Chapter 18-21, Florida Administrative Code. Should 
more than 50 percent of a nonconforming structure fall into a state of disrepair or 
be destroyed as a result of any natural or manmade force, the entire structure shall 
be brought into full compliance with the current rules of the Board. This shall not 
be construed to prevent routine repair.135 

 
The following categories provide further, more-tailored regulation based upon dock-type: 
 

(1) Private residential single-family docks;136 
 

(2) Private residential multi-slip docks;137 or 
 

(3) Commercial, industrial, or other revenue generating/income related docks or public docks 
or piers).138 

 
“Persons interested in obtaining details of particular preserves should contact the Office of 
Coastal and Aquatic Managed Areas, Department of Environmental Protection, 3900 
Commonwealth Blvd., Mail Station 235, Tallahassee, FL 32399 (telephone (850)245-2094; 
website: http://www.dep.state.fl.us/coastal/).”139 
 
Florida statutes and regulations related to aquatic preserves are not very clear with regard to 
mooring fields. Because moorings fall within the definition of “dock” as stated in section 18-
20.003(19), F.A.C., the laws and regulations governing “docks” will generally encompass the 
siting of mooring fields within an aquatic preserve. Since construction guidelines focus on 
preventing shading out of seagrasses and mooring balls do not do this as they move with currents 
and winds, it should still be possible to consider permitting in aquatic preserves.  
 

                                                 
135 FLA. ADMIN. CODE r. 18-20.004(5)(a) (2010). 
136 See FLA. ADMIN. CODE r. 18-20.004(5)(b) (2010). 
137 See FLA. ADMIN. CODE r. 18-20.004(5)(c) (2010). 
138 See FLA. ADMIN. CODE r. 18-20.004(5)(d) (2010). 
139 FLA. ADMIN. CODE r. 18-20.002(7) (2010). 
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The Board of Trustees of Internal Improvement Trust Fund (Board) only allows a “sale, lease or 
transfer of sovereignty lands when it is in the public interest.140 A balancing test is used to 
determine whether the social, economic, and/or environmental benefits clearly exceed costs to 
allow a finding that the “sale, lease or transfer” would be in the public interest.141 Relevant 
benefit categories include, inter alia, “Public access (public boat ramps, boatslips, etc.), and 
“Provide boating and marina services (repair, pumpout, etc.),”142 while relevant cost categories 
include, inter alia, “Reduced/degraded water quality and “Increasing navigational hazards and 
congestion.”143 
 
Further, assuming the Board would make a favorable finding, all docking facilities in an aquatic 
preserve require a lease from the Board in accordance with the application procedures and fees 
of Chapter 18-21, F.A.C.144  Section 18-20.004(1)(e), F.A.C. only allows for a lease, easement, 
or consent of use for ten enumerated activities.  Among these is the “[c]reation or maintenance of 
a commercial/industrial dock, pier or a marina.”145 Thus, because, “moorings” falls within the 
definition of “dock,”146 a lease for a public mooring field is potentially allowable in an aquatic 
preserve, but only after a finding that such lease is in the public interest.  Also noteworthy, a base 
rate of two times the base rate determined in 18-21.011(1)(b)(1)., F.A.C. may apply to leases in 
aquatic preserves in some cases.147 

In conclusion, obtaining a lease for public mooring fields to be sited in aquatic preserves is not 
impossible since “docking” facilities are allowed; however, it may be more difficult. Securing a 
lease will require demonstrating that the mooring field will not harm the resources of the 
preserve (such as sea grass or other benthic resources) and will be “clearly in the public interest” 

                                                 
140 18-20.004(1)(b) (2010).  "Public interest" means demonstrable environmental, social, 

and economic benefits which would accrue to the public at large as a result of a proposed action, 
and which would clearly exceed all demonstrable environmental, social, and economic costs of 
the proposed action. In determining the public interest in a request for use, sale, lease, or transfer 
of interest in sovereignty lands or severance of materials from sovereignty lands, the Board shall 
consider the ultimate project and purpose to be served by said use, sale, lease, or transfer of lands 
or materials. 

FLA. ADMIN. CODE r. 18-20.003(46) (2010). 
141 FLA. ADMIN. CODE r. 18-20.004(2) (2010). 
142 FLA. ADMIN. CODE r. 18-20.004(2)(b) (2010). 
143 FLA. ADMIN. CODE r. 18-20.004(2)(c) (2010). 
144 FLA. ADMIN. CODE r. 18-20.004(1)(j) (2010). 
145 FLA. ADMIN. CODE r. 18-20.004(e)4. (2010). 
146 “‘Dock’ means a fixed or floating structure, including moorings, used for the purpose of 

berthing buoyant vessels either temporarily or indefinitely. FLA. ADMIN. CODE r. 18-20.003(19) (2010). 
147 FLA. ADMIN. CODE r. 18-21.011(1)(b)5. (2010). 
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due to the greater safe mooring possibilities offered by the mooring field. While this state 
permitting process does not necessarily eliminate consideration of aquatic preserves, county 
limitations do.148 
  
 

9. State Manatee Protection Zones 
 
State Manatee Protection Zones promulgated by the Florida Fish and Wildlife Conservation 
Commission (FWC) that affect boating activities within Brevard County are found in 68C-
22.006, F.A.C.  There are currently “no entry” zones149 (seasonal) as well as “motorboat 
prohibited” zones150 (seasonal and permanent), that are both aimed at protecting manatees in 
Brevard County.   
 
Permit requirements for access to the “no entry” zones and “motorboats prohibited” zones are set 
forth in 68C-22.003, F.A.C., which states in pertinent part: 
 

Permits shall only be issued for activities which: are necessary to carry out a 
prerequisite of permitting by federal, state, or local governments (or are a 
condition to or are otherwise authorized by a valid permit), are necessary for 
habitat restoration or environmental protection purposes, are necessary for other 
scientific or educational purposes or for the enhancement of propagation or 
survival of the manatee, or are necessary for purposes of construction, 
maintenance, or repair to adjacent property owner’s facilities including 
maintenance dredging and debris removal. Permitted activities may not, either 
intentionally or negligently, molest, harass, collide with, injure or harm manatees. 
When operating under a permit within “Motorboats Prohibited” or “No Entry” 
zones, vessels shall be operated at no greater than idle speed.151 

 

                                                 
148 See infra Part I.C.2., Local Regulations. 
149 “‘No Entry Zone’ or ‘No Entry Area’ means a controlled area where all vessels and all 

persons, either in vessels or swimming, diving, wading, or fishing (except from an adjacent bank or 
bridge when using poles or lines which are not equipped with a fishing line retrieval mechanism, e.g., a 
cane pole) are prohibited from entering.” FLA. ADMIN. CODE r. 68C-22.002(11) (2010). 

150 “‘Motorboats prohibited zone’ as used in Chapter 68C-22, F.A.C., is synonymous with the 
definition of the “no power-driven vessels” zone defined in paragraph 68D-23.103(2)(d), F.A.C., and 
means that all vessels equipped with any mechanical means of propulsion are prohibited from entering the 
marked area unless the mechanical means of propulsion is not in use and, if possible to do so, is tilted or 
raised out of the water.” FLA. ADMIN. CODE r. 68C-22.002(3) (2010). 

151 FLA. ADMIN. CODE r. 68C-22.003(4) (2010). 
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FWC allows access to “no entry” zones and “motorboat prohibited” zones for authorized 
residents152 upon obtaining and affixing an identifying insignia to the subject vessel.153  
Authorized residents entering these areas are restricted to operating their vessels at idle speed.154   
The two seasonal “no entry” zones are associated with local power plants and run from 
November 15 to March 31.  These two temporary zones cover the following geographic areas: 
 

(1) Indian River, Reliant Corporation Delespine Power Plant Area155 
 

All waters within the discharge canal of the Reliant Corporation Delespine power 
plant, and; All waters southerly of a line extending eastward from and following 
the same bearing as the southernmost seawall of the power plant discharge canal, 
with said line bearing approximately 70°, westerly of a line 250 feet east of and 
parallel to the western shoreline of the Indian River, and northerly of the jetty on 
the north side of the power plant intake canal.156 
 
(2) Indian River, FPL Frontenac Power Plant Area157 
 
All waters in the vicinity of the Florida Power and Light (FPL) Frontenac power 
plant southerly of a line connecting the northern guy wires of the power poles 
immediately north of the FPL Unit 2 discharge area from the western shoreline of 
the Indian River to the third power pole east of the western shoreline 
(approximately 1,650 feet east of the shoreline), and westerly of a line running 
from said third power pole to the easternmost point (approximate latitude 28° 28′ 
07” North, approximate longitude 80° 45′ 19′′ West) of the jetty on the north side 
of the FPL intake canal.158 
 

FWC maintains a “motorboat prohibited” zone from November 15 to March 31 for the following 
geographic area: 
 

                                                 
152 “‘Authorized Resident’ means any person owning a fee or leasehold interest in real property or 

a boating facility immediately adjacent to a motorboats prohibited zone or a no entry zone.”  FLA. 
ADMIN. CODE R. 68C-22.002(12) (2010). 

153 Procedures for obtaining the insignia are set forth in Florida Administrative Code rule 68C-
22.003(5)(a) (2010). 

154 FLA. ADMIN. CODE r. 68C-22.003(5) (2010). 
155 FLA. ADMIN. CODE r. 68C-22.006(2)(a) (2010). 
156 Id. 
157 Id. 
158 Id. 
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(1) Indian River, Reliant Corporation Delespine Power Plant Area159 
 

All waters in the vicinity of the Reliant Corporation Delespine power plant 
southerly of a line bearing 90° from a point (approximate latitude 28° 29′ 41′′ 
North, approximate longitude 80° 46′ 35′′ West) on the western shoreline of the 
Indian River ninety-five feet (95') north of the northernmost seawall of the power 
plant discharge canal, westerly of a line 250 feet east of and parallel to the 
western shoreline of the Indian River, and northerly of a line extending eastward 
from and following the same bearing as the southernmost seawall of the power 
plant discharge canal, with said line bearing approximately 70°. This zone is in 
effect from November 15 through March 31.160 

 
Employees of Reliant Corporation as well as Florida Power and Light also have limited access to 
restricted zones to “conduct activities associated with power plant maintenance, emergency 
operations or environmental monitoring.”161 
 
There is one year-round prohibited motorboat zone associated with the C-54 Canal. 
 

(1) C-54 Canal162 
 

All waters of the C-54 Canal (South Florida Water Management District Canal 
54) east of the spillway (approximate latitude 27° 49′ 50′′ North, approximate 
longitude 80° 32′ 24′′ West) and west of a line drawn perpendicular to the 
northern shoreline of the C-54 Canal at a point (approximate latitude 27° 49′ 55′′ 
North, approximate longitude 80° 32′ 00′′ West) on the northern shoreline 2,500 
feet east of the spillway.163 

 
FWC also maintains year-round idle speed zones in six designated areas affecting the Indian 
River, Banana River, Turkey Creek, Sebastian Inlet, and Sebastian River Area.164   In addition to 

                                                 
159 FLA. ADMIN. CODE r. 68C-22.006(2)(b) (2010). 
160 Id. 
161 FLA. ADMIN. CODE r. 68C-22.006(4), F.A.C. (2010).  “All vessels used in the 

operation or associated with the activity shall be operated at no greater than Idle Speed while 
within the zones and must have an observer on board to look for manatees.”  68C-22.006(4), 
F.A.C. (2010). 

162 FLA. ADMIN. CODE r. 68C-22.006(2)(b) (2010). 
163 Id. 
164 FLA. ADMIN. CODE r. 68C-22.006(2)(c) (2010). 
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the idle speed zones, there are also eighteen year-round slow speed zones within Brevard 
County.165 
 
Even though it is anticipated a mooring field would primarily serve sail boats, sailboats typically 
contain subsidiary mechanical propulsion means that could not be used in “motor boat prohibited 
zones.” In addition, mooring fields may occasion some increase in motorboat traffic as people go 
back and forth between sailboats and the shore. In sum, State Manatee Protection Zones may add 
additional complexity to the review process but do not necessarily foreclose a potential mooring 
field. 

C. Local 

1. Brevard County Manatee Protection Plan 
 
Per Florida law,166 there are thirteen “key” counties required to have Manatee Protection Plans 
(MPPs).167  Brevard County, as one of the thirteen counties, approved its MPP in 2003.168  Since 
then, five additional “key” counties have approved MPPs, with Palm Beach County and Broward 
County being the most recent additions in 2007.169 
 
Within Brevard County’s MPP, a “mooring” is defined as “a place or structure to which a vessel 
or aircraft can be moored.”170  However, within the MPP, moorings fall within the definition of 
several different terms (as used in the MPP).  Specifically, the MPP states that “marina” means 
“all boating facilities with ≥ 3 wet and/or dry slips (consistent w/current County definition).”171 
Marina is further defined as “a facility or structure, which provides mooring, docking, 
anchorage, fueling repairs, launching, or other related services for watercraft.”172  Also 
applicable to moorings, a “dock” is defined as “a fixed or floating structure, including moorings, 

                                                 
165 Id. 
166 FLA. STAT. § 379.2431(2)(t) (2010). 
167 These counties include: Brevard, Broward, Citrus, Collier, Duval, Indian River, Lee, Martin, 

Miami-Dade, Palm Beach, Sarasota, St. Lucie and Volusia counties.  To date, all thirteen “key” counties 
have FWC-approved Manatee Protection Plans (MPPs).   

168 For a copy of the Brevard County Manatee Protection Plan, see 
http://www.brevardcounty.us/environmental_management/wildlife_manatees_pp.cfm. 

169 See http://myfwc.com/wildlifehabitats/Manatee_MPP.htm 
170 Brevard County Manatee Protection Plan (Jan. 16, 2003), p. 155, Appendix 1, Glossary. 
171 Id. at p. 19, Section II.C.  
172 Id. 
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used for the purpose of berthing buoyant vessels either temporarily or indefinitely.”173  
Accordingly, under Brevard’s MPP, moorings fall under the definition of both marina and dock. 
 
Brevard’s MPP states the following 2003 recommendation regarding Mooring Buoys: 
 

It is recommended that Brevard County request funding support from FPL, the 
Reliant Energy Corporation, and other corporate sponsors to fund the cost and 
maintenance of mooring buoys for fishing activity outside the perimeter of the 
proposed no-entry zone for each respective power plant.  Funding should also be 
requested for other boating improvements and kiosk development.174 

 
Brevard’s MPP sets forth four specific areas for future boat facility siting.175  These “Boat 
Facility Siting Zones” are listed as follows: 
 

Zone A – The Banana River basin south to Mathers Bridge, the Sykes 
Creek/Newfound Harbor basin north to the Lambert Drive bridge; that portion of 
the Indian River Lagoon between the NASA causeway and the S.R. 528 
Causeway; Mullet Creek (Sections 26, 35 and 36 of Township 29, Rang 38); and 
that portion of the following tributaries lying west of the existing railroad bridges: 
St. Sebastian River, Turkey Creek, Crane Creek, and the Eau Gallie River 
 
Zone B – The Barge Canal from the west shoreline of Merritt Island to the east 
shoreline of Merritt Island. 
 
Zone C – The Port Canaveral Harbor lying east of the S.R. 401 Bridge. 
 
Zone D – The remainder of the County not under federal jurisdiction and not 
included in boat facility siting zones A, B, or C. 

 
The MPP criteria, as it applies to mooring areas, states that: 
 

Marinas and docking facilities should be approved which require minimal or no 
dredging or filling to provide access by canal, channel or road.  Preference shall 

                                                 
173 Id. at p. 151, Appendix 1, Glossary. 
174 Id. at p. 21, Section II.F. 

For State Manatee Protection Zones involving both “no entry” zones and “motorboat prohibited” 
zones, see Section I.B.10. 

175 The Florida Fish and Wildlife Conservation Commission (FWC) issued a “Boat Facility Siting 
Guide” in August 2000.  This guide is available at 
http://myfwc.com/docs/WildlifeHabitats/Manatee_Boatsiting2000.pdf. 
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be given to marina sites with existing channels.  In the event that dredging is 
required, the mooring areas and the navigation access channels shall not be 
dredged to depths greater than eight (8) feet.  Any required dredging operations 
shall utilize appropriate construction techniques and materials to comply with 
state water quality standards, such as turbidity screens, hydraulic dredges, 
properly sized and isolated spoil deposition area to control spoil dewatering.176 

 
Additionally, Brevard County needs to remain cognizant that the MPP contains an established 
method for measuring the abundance of seagrass in a proposed project area177 and that areas 
containing more than 10% seagrass must be eliminated.178 
 
Finally, the MPP also places specific limits on the amount of shoreline owned by the applicant 
and the number of possible moorings for powerboats. Since Brevard County contemplate a 
mooring field—which still fits within the definition of a marina for purposes of the MPP—but is 
designed more for sailboats than for powerboats, it is not expected that this powerboat-to-
shoreline ratio should pose a significant problem. The MPP specifically notes that powerboats 
include “[a]ny vessel which is primarily propelled or powered by an internal combustion engine 
and which is used or is capable of being used as a means of navigation or transportation on 
water. Sailboats with auxiliary engines are not considered powerboats for the purpose of this 
plan.”179 Nonetheless, if, as is expected, a mooring field is developed in association with an 
existing marina, the County needs to ensure that it places strict limits on the ability of 
powerboats to use the mooring so that the powerboat-to-shoreline ratio for the specific Boat 
Facility Siting Zone is not violated; the specific ratios for each zone are listed in section II.D., 
beginning on page 25 of the MPP. 
 
In conclusion, when reviewing Brevard’s MPP it is important to remember that moorings fall 
within the definitions of both “marina” and “dock.”  Accordingly, Brevard’s MPP guidelines 
specific to marinas and docks must be taken into account when siting future mooring fields or 
mooring areas. In addition, compliance of a permit with the terms of Brevard County’s MPP will 
be required for state permits and very likely also for federal permits due to federal agency 
consultation with state resource agencies. The County should review MPP Section II.C. (Boat 
Facility Siting) for specific criteria such as the limitation that marinas shall not be placed in areas 
with greater than 10% seagrass and limitations on powerboat to shoreline ratios. 

                                                 
176 Brevard County Manatee Protection Plan (Jan. 16, 2003), p. 167, Provision I. 
177 Brevard County Manatee Protection Plan (Jan. 16, 2003), section II.C.1, p. 20. 
178 Id. at section II.C.2.B, page 22. 
179 Id. at section II.C.1, page 20 (emphasis added). 
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2. Local Regulations 

Under Brevard County’s Land Development Code, “mooring” falls under both the definition 
“dock” and “marina” as set forth below: 

Dock, private means a fixed or floating structure, including moorings, used for 
berthing buoyant vessels or for shoreline access or water-oriented recreation. A private 
dock shall contain no more than two boat slips, and shall not be utilized for the purpose 
of producing or as an inducement to producing income. 

Marina means a facility or structure which provides mooring, docking, 
anchorage, fueling, repairs or other services for watercraft. Docks accessory to single-
family uses are exempt from this definition.  

(1) Residential/recreational marina means community docks serving 
subdivisions, condominiums or private organizations having three to 30 
slips, inclusive. No fueling, wastewater pumpout or repair facilities are 
associated with these marinas.  

 
(2)  Commercial/recreational marina means facilities having greater than 30 

slips or any marina which has fueling, wastewater pumpout or repair 
facilities serving recreational interests.  

 
(3) Commercial/industrial marina means facilities serving largely commercial 

interests. Fueling facilities, repair, wastewater pumpout facilities and 
commercial sale of fish, including loading and shipping activities, are 
permitted within this category.  

 

Sec. 62-3666(6) of Brevard County’s Land Development Code states as follows: 
 

The following provisions shall apply to all class I, II and III waters within the county: 
 

(6) Marina siting criteria shall be as follows: 
a. Development of new residential/recreational, 

commercial/recreational and commercial/industrial marinas shall 
be subject to the following conditions:  
1. Marinas shall not be located in approved or conditionally 

approved shellfish harvesting waters or class II waters. 
2. Commercial/recreational and commercial/industrial marinas 

shall not be located in aquatic preserves or Outstanding Florida 
Waters.  

3. All marinas shall affirmatively demonstrate compliance with 
policy 9.9 of the conservation element and objective 5 and 
subsequent policies of the coastal management element of the 
county comprehensive plan, as amended. The affirmation shall 
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include, but not be limited to, siting, habitat, and water quality 
criteria.  

b. Redevelopment or expansion of existing residential/recreational, 
commercial/recreational and commercial/industrial marinas shall 
affirmatively demonstrate compliance with policy 9.9 of the 
conservation element and objective 5 and subsequent policies of 
the coastal management element of the county comprehensive 
plan, as amended. The affirmation shall include, but not be limited 
to, siting, habitat, and water quality criteria.  

 
Note that subsections “a.” and “b.” delineate different standards for review depending on 
whether a marina is “new” or is “redevelopment or expansion of [an] existing” marina. If 
a mooring field is siting immediately adjacent to or very close (i.e.—designed to utilize 
the facilities of) and existing marina, the mooring field should qualify as redevelopment 
or expansion. However, if a mooring field were to be sited where it does not function as 
part of an existing marina, it would likely be classified as a “new” marina, meaning that 
the county regulations would not allow such development in either an aquatic preserve or 
an Outstanding Florida Water. Even a mooring field that qualifies as an expansion of an 
existing marina will face additional complexity in state permitting should it be located in 
an aquatic preserve or an Outstanding Florida Water,180 but Brevard Land Development 
regulations would not outright prohibit such siting as they would were the mooring field 
considered a “new” marina. 
 
In summary, Brevard’s Land Development regulations applicable to marinas and docks 
must be taken into account when siting future mooring fields or mooring areas, and these 
regulations will prohibit siting of mooring fields in aquatic preserves or Outstanding 
Florida Waters unless such work could be construed as “redevelopment or expansion” of 
an existing marina. This would arguably be the case should a mooring field be located 
very near existing marina facilities to take advantage of existing shoreside facilities that 
would help service the new mooring field. 
 
II. Comprehensive Plans 

 
A. State 

 
Florida Statute section 187.201 sets forth Florida’s state-wide comprehensive plan, as it relates to 
“coastal and marine resources,” as follows:  

(8)  COASTAL AND MARINE RESOURCES.--  

                                                 
180 See supra Parts I.B.7. and I.B.8. 
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(a)  Goal.--Florida shall ensure that development and marine resource use and 
beach access improvements in coastal areas do not endanger public safety or 
important natural resources. Florida shall, through acquisition and access 
improvements, make available to the state's population additional beaches and 
marine environment, consistent with sound environmental planning.  

(b)  Policies.--  

1.  Accelerate public acquisition of coastal and beachfront land where necessary 
to protect coastal and marine resources or to meet projected public demand.  

2.  Ensure the public's right to reasonable access to beaches.  

3.  Avoid the expenditure of state funds that subsidize development in high-
hazard coastal areas.  

4.  Protect coastal resources, marine resources, and dune systems from the adverse 
effects of development.  

5.  Develop and implement a comprehensive system of coordinated planning, 
management, and land acquisition to ensure the integrity and continued attractive 
image of coastal areas.  

6.  Encourage land and water uses which are compatible with the protection of 
sensitive coastal resources.  

7.  Protect and restore long-term productivity of marine fisheries habitat and other 
aquatic resources.  

8.  Avoid the exploration and development of mineral resources which threaten 
marine, aquatic, and estuarine resources.  

9.  Prohibit development and other activities which disturb coastal dune systems, 
and ensure and promote the restoration of coastal dune systems that are damaged.  

10.  Give priority in marine development to water-dependent uses over other 
uses.181  

“The [Florida] Department of Community Affairs [FDCA] is the state's land planning and 
community development agency. Its role is to assist Florida's communities as they meet the 
needs of Florida's ever-expanding population. The department ensures that new growth complies 

                                                 
181 FLA. STAT. § 187.201 (2010). 
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with the state's vital growth management laws, while also helping established communities 
revitalize their older or traditional neighborhoods.”182 
 
In conclusion, the “coastal and marine resources” section of the state-wide comprehensive plan 
aims to balance sound environmental planning with public access to the marine environment.  
Accordingly, the state-wide comprehensive plan is not expected to cause permitting impediments 
or obstacles to public mooring fields in Brevard County. In fact, the state comprehensive plan 
can give weight to the argument that a mooring field is “clearly in the public interest” if the 
mooring field serves to promote public access at the same time that it will help protect resources 
from unregulated anchoring. 
 

B. Regional 
 
For more information regarding Regional Comprehensive Plans, see Part I. B. 5 (Regional 
Planning Council).  It is expected that Regional Comprehensive Planning should have little or no 
direct impact on Brevard County’s siting or permitting of mooring fields. 
 

C. Water Management District 
 
Brevard County is located within the St. Johns River Water Management District (SJRWMD).183  
Comprehensive planning obligations related to the SJRWMD do not appear to affect the 
potential siting of a mooring field.184 
 

D. Local Government 
 
The 1988 Brevard County Comprehensive Plan, with updates,185 contains several sections 
pertinent to mooring fields. This section first addresses a relatively new state planning 
recommendation which identification of mooring field sites helps to fulfill.  

1. Working Waterfronts Legislation  
 
In the 2005 and 2006 legislative sessions, the Florida Legislature addressed the significance of 
public access to the navigable waters of the state. Specifically, in Chapter 2005-157, Laws of 
Florida, the Legislature required that local governments, through their comprehensive plans, seek 
to preserve and promote recreational and working waterfronts, particularly including public 

                                                 
182 http://www.dca.state.fl.us/AboutUs.cfm. 
183 FLA. STAT. § 373.069(2)(c) (2010). 
184 http://www.floridaswater.com/localgovernments/comprehensiveplanning.html. 
185 Available at http://www.brevardcounty.us/zoning/p-compplan6.cfm. 
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access to the navigable waters of Florida. This is accomplished through several comprehensive 
planning requirements:  (1) the recreation and open space element of all local comprehensive 
plans now must include waterways; (2) the coastal management element must include a 
"shoreline use component that which identifies public access to beach and shoreline areas and 
addresses the need for water-dependent and water-related facilities, including marinas, along 
shoreline areas. Such component must include the strategies that will be used to preserve 
recreational and commercial working waterfronts as defined in s. 342.07"; and (3) the future land 
use element of coastal counties "must include, without limitation, regulatory incentives and 
criteria that encourage the preservation of recreational and commercial working waterfronts as 
defined in s. 342.07."      
 
In Chapter 2006-220, Laws of Florida, the legislature again took up the issue of public water 
access and comprehensive planning.  Section 2(2) of Chapter 2006-220 encourages, but does not 
require, a local government that has a coastal management element in its comprehensive plan to 
adopt recreational surface water use policies that consider and include applicable criteria for 
factors such as natural resources, manatee protection needs, protection of working waterfronts, 
protection of public access to the water, recreation demands and economic demands. 
 
For more information, see the UF Law Conservation Clinic:  Waterways & Waterfronts – A 
Community Guide and Policy Tools.186 
 
In conclusion, Working Waterfronts Legislation encourages recreational surface water use 
policies, which, in turn, promotes the use of public mooring fields for recreational purposes. This 
should be referenced when arguing that development of mooring fields is “not contrary to the 
public interest” or “clearly in the public interest” when applying for a lease for sovereign 
submerged lands. 
 

2. County 

i. Future Land Use Element 
 
Although not specifically relating to mooring fields per se, Objectives 6 and 7 of Chapter 11 
(Future Land Use Element) of the Brevard County Comprehensive Plan explain the County’s 
objectives as they relate to public facilities and recreation.187  Regardless, Brevard County’s 
Future Land Use Element should have little or no direct impact on the siting or permitting of 
mooring fields. 
 

                                                 
186 http://www.law.ufl.edu/conservation/waterways/index.shtml. 
187 http://www.brevardcounty.us/zoning/pdf/Future%20Land%20Use%207_28_10.pdf. 
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ii. Coastal Management 
 
Policy 4.10 of Chapter 10 (Coastal Management Element) 188  of the Brevard County 
Comprehensive Plan explains the implementation of the Brevard County Manatee Protection 
Plan (MPP) (see Part II. A.), and states in part: 
 

Water-Dependent Land Uses 

Note: Once the draft Manatee Protection Plan (MPP) has been adopted and 
included in the Comprehensive Plan, this objective and its supporting policies 
should be evaluated for duplication with the Manatee Protection Plan. Any criteria 
which are superseded by or duplicate the provisions in the MPP should be deleted. 
Other criteria found to be effective and not duplicative should be incorporated 
into the MPP so that all policies and criteria relating to boat facility siting (boat 
ramps and marinas), manatee protection and manatee-related education are 
consolidated in one location. 

The draft Manatee Protection Plan’s effectiveness is due to the synergistic 
relationship of its individual elements. Therefore, it is important that the criteria 
included in the Manatee Protection Plan be adopted as a unit. The most beneficial 
mechanism for the adoption of the draft Manatee Protection Plan is as a special 
amendment to the Comprehensive Plan, as opposed to being adopted piecemeal 
through other existing Comprehensive Plan elements or land development 
regulations.189 

 

Coastal Management Element Objective 5 includes several policies related to existing marinas 
and new marinas. While expansion of existing marinas is encourage, the plan also recognizes 
that new marina facilities are also needed. For the most part, these regulations appear to have 
been drafted with land-based marinas in mind. One point, however, applies to mooring fields 
treated as expansion of existing facilities: Coastal Management Element Policy 5.3.C. requires 
pump-out facilities whenever “ten (10) slip or ten (10) percent or more of the total number of 
slips whichever is greater, is added.” 
 
Further, Coastal Management Element Policy 5.4 sets forth that Brevard County “shall 
develop and adopt standards for marina siting within the coastal zone,” and specifies 
numerous minimum criteria related to new marinas and boat facility siting (both of which 
encompass public mooring fields). 

                                                 
188 http://www.brevardcounty.us/zoning/documents/CoastalManagement9_17_09.pdf. 
189 http://www.brevardcounty.us/zoning/documents/CoastalManagement9_17_09.pdf 
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In sum, although the Coastal Management Element does not address the siting or 
permitting of mooring fields per se, a mooring field should be construed as a marina,190 
and the numerous policies relating to manatees, marinas and boat facility siting, must be 
examined when choosing potential sites for public mooring field in Brevard County. 

iii. Conservation Element 
 
Potentially affecting the siting of mooring fields, Policy 9.9 of Chapter 1 (Conservation 
Element)191 of the Brevard County Comprehensive plan integrates the Brevard County Manatee 
Protection Plan (see Part II. A.), which states as follows: 
 

On February 7, 2003, the Florida Fish and Wildlife Conservation Commission 
approved the Brevard County Manatee Protection Plan (MPP). The MPP includes 
the following major components: habitat protection, education, boat facility siting, 
State of Florida manatee protection boat speed zones, manatee mortality, law 
enforcement, and boating safety. In addition to the criteria established in the MPP 
and incorporated into the Coastal Element, the following criteria shall also apply:  

 
Criteria:  
A. All existing and new marinas shall erect manatee education and awareness 
signs, which will be posted and maintained in a prominent location. Each marina 
operator shall establish and maintain a permanent manatee educational display at 
a prominent location at their marina. Brevard County shall establish and maintain 
a display at public boat launch facilities and license tag agencies.  
 
B. Those involved in the sale of boats and motors should provide manatee 
information to the buyer at the time of delivery of boats or motors.  
C. Brevard County shall maintain well-marked speed limit signs, in accordance 
with the uniform waterway marker program, for manatee protection and boating 
safety speed zones established by local ordinance only.  
 
D. Brevard County, or other appropriate agencies, shall develop standardized 
information packet containing information regarding manatees and regulations 
protecting manatees for distribution by the U.S. Fish and Wildlife Service, Florida 
Department of Environmental Protection, Brevard Marine Association, and other 
agencies or groups as appropriate. This will include information concerning the 
existing manatee slow speed or idle zones, and any additional zones which may 
be deemed necessary within areas frequented by manatees.  
 
E. Brevard County shall continue to monitor manatee protection measures to 
determine their effectiveness.  

                                                 
190 This is reasonable since “mooring” falls under the definition of both “marina” and “dock” 

under the Brevard County Development Code. See supra Part I.C.2. 
191 http://www.brevardcounty.us/zoning/pdf/Conservation%207_28_10.pdf 
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F. Brevard County shall identify areas containing significant manatee habitat 
features. Marinas with powerboat slips shall be sited in accordance with the boat 
facility siting criteria established in the adopted Manatee Protection Plan.192 

 
Thus, although Brevard County’s Conservation Element reinforces manatee protection 
measures (e.g. signs, information, monitoring, etc.), it ultimately goes no further in 
restricting the siting or permitting of public mooring fields than what is already contained 
in Brevard County’s MPP (see Part I.C.1.) 
 

iv. Recreation and Open Space 
 
Although not specifically relating to mooring fields per se, Chapter 3 of the Brevard County 
Comprehensive Plan, as the Recreation and Open Space Element for the County, explains the 
goals, objectives, and policies to create the County’s recreational mission, which provides 
guidance for the justification and use of public mooring fields.193  
 
In sum, with objectives to meet recreational demand and maintain adequate recreational 
facilities, Brevard County’s Recreation and Open Space Element would appear to encourage the 
use of public mooring fields for recreational purposes. 
 
 
III. Permits 
 
Despite the array of federal and state laws and requirements that may affect the activities 
involved in the siting of mooring fields, it is the State of Florida’s policy to streamline federal 
and state permitting as much as possible for wetlands and navigable waters.194  As a result, 
Florida has established a streamlined permitting system that allows applicants in most situations 
to complete a single application.  This single application will then be distributed and reviewed by 
all necessary regulatory agencies, which will contact the applicant if more information is 
required.  An applicant’s application to FDEP will include a seamless review of a request for 
permission to use State lands contemporaneously with regulatory review for the required 
environmental resources permit.195   
 

A. Federal  
 
                                                 

192 http://www.brevardcounty.us/zoning/pdf/Conservation%207_28_10.pdf 
193 http://www.brevardcounty.us/zoning/pdf/rec.pdf 
194 FLA. STAT. §§ 373.4143, 373.4144 (2008). 
195 FLA. ADMIN. CODE r.18-21.00401 (2010). 
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Federal permitting requirements come from several potential sources of law. Most of these will 
be relatively hidden from the applicant as most permitting requirements will be addressed by the 
U.S. Army Corps of Engineers (USACE) and its permitting processes. The permit applicant will 
not even have to submit a separate application directly to the USACE as the application to 
Florida’s Department of Environmental Protection will be forwarded to USACE.196 As part of 
USACE permitting, USACE is required by the terms of additional federal laws to consult with 
resource protection agencies about other resources. These are addressed in turn below. 
 

1. U.S. Army Corps of Engineers (USACE) 
 

i. Rivers and Harbors Act 
 
Under §10 of the Rivers and Harbors Act of 1899 (RHA), the USACE issues permits for 
“structures and/or work in or affecting navigable waters of the United States”. The definition of 
“navigable waters of the United States” under §10 of the RHA includes “all ocean and coastal 
waters within a zone three geographic (nautical) miles seaward from the baseline.”197 USACE 
has interpreted the substantive jurisdiction granted to it under §10 of the RHA to cover 
“structures and/or work in or affecting navigable waters of the United States.”198 USACE 
regulations define “structure” to “include without limitation, any pier, boat dock, boat ramp, 
wharf, dolphin, weir, boom, breakwater, bulkhead, revetment, riprap, jetty, artificial island, 
artificial reef, permanent mooring structure, power transmission line, permanently moored 
floating vessel, piling, aid to navigation, or any other obstacle or obstruction.”199 “Work” is 
defined as “includ[ing] without limitation, any dredging or disposal of dredged material, 
excavation, filling, or other modification of a navigable water of the United States.”200 Thus, a 
mooring field will need authorization from USACE for installing mooring buoys as part of a 
mooring field since these constitute structures that affect the navigable waters of the United 
States. Similarly, any associated dock or pier would also need to secure a permit from USACE 
under §10 of the RHA. 
 

                                                 
196 See Operating Agreement Between the U.S. Army Corps of Engineers, The Florida 

Department of Environmental Protection, The South Florida Water Management District, The St. 
Johns River Water Management District, and the Suwannee River Water Management District 
Concerning Regulatory Programs for Activities in Wetlands and other Surface Waters, 1998, 
available at 
http://www.dep.state.fl.us/water/wetlands/docs/erp/USCOE_DEP_WMD_OpAgree.pdf.  
197 33 USC § 403; 33 C.F.R. §§329.12, 322.3(a) (2010). 
198 33 C.F.R. 322.3(a) (2010). 
199 33 C.F.R. 322.2(b) (2010). 
200 33 C.F.R. 322.2(c) (2010). 
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USACE review of a permit application under § 10 of the RHA focuses primarily on the impacts 
of the proposed activity to navigation. Proper placement of a mooring field to avoid unnecessary 
negative impacts to navigation should avoid any navigation problems with this review.201 
Review under §10 of the RHA also includes application of the general public interest criteria 
established by regulation.202 
  
It is unclear exactly which type of permit mooring fields in Brevard County would require. 
USACE might issue either an individual permit or a “letter of permission.” In either case, the 
presence of critical manatee habitat all over Brevard County will require that USACE consult 
with the U.S. Fish and Wildlife Service about manatees and any other endangered species. This 
is discussed further below in the section on the Endangered Species Act (ESA). 
 
USACE regulations require that a permit application under either §10 of the RHA or §404(b) of 
the Clean Water Act be complete and include all potentially regulated activities reasonably 
related to the same project.203 
 
In conclusion, most environmental impacts of a potential mooring field site will, under a best-
case scenario, not present significantly greater issues in USACE permitting than in state 
permitting. Separate problems could, however, arise under USACE permitting if a proposed 
mooring field site could be construed to interfere with navigation such as by being too close to a 
channel or boating routes. 

ii. Section 404(b) of the Clean Water Act 
 
Under §404 of the Clean Water Act (CWA) the U.S. Army Corps of Engineers (USACE) “may 
issue permits… for the discharge of dredged or fill material into the navigable waters at specified 
disposal sites.”204 
 

                                                 
201 See, e.g., 33 C.F.R. 322.5(d) (2009) (“In the absence of overriding public interest, favorable 

consideration will generally be given to applications from riparian owners for permits for piers, boat 
docks, moorings, platforms and similar structures for small boats. Particular attention will be given to the 
location and general design of such structures to prevent possible obstructions to navigation with respect 
to both the public's use of the waterway and the neighboring proprietors' access to the waterway. 
Obstructions can result from both the existence of the structure, particularly in conjunction with other 
similar facilities in the immediate vicinity, and from its inability to withstand wave action or other forces 
which can be expected. District engineers will inform applicants of the hazards involved and encourage 
safety in location, design, and operation. District engineers will encourage cooperative or group use 
facilities in lieu of individual proprietary use facilities.”). 

202 33 C.F.R. 322.2(e) (2010). 
203 33 C.F.R. 325.1(d)(2) (2010). 
204 33 USCS 1344(a) (2010). 
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USACE regulations define “fill material” as “material placed in waters of the United States 
which has the effect of: (i) Replacing any portion of a water of the United States with dry land; 
or (ii) Changing the bottom elevation of any portion of a water of the United States.”205 
Examples of “fill material” include “rock, sand, soil, clay,… and materials used to create any 
structure or infrastructure in waters of the United States.”  
 
The “discharge of fill material” is defined as “the addition of fill material into waters 
of the United States.”206 USACE Regulations go on to state that this includes: 
 

“Placement of fill that is necessary for the construction of any structure or 
infrastructure in a water of the United States; the building of any structure, 
infrastructure, or impoundment requiring rock, sand, dirt, or other material 
for its construction; site-development fills for recreational, industrial, 
commercial, residential, or other uses; causeways or road fills; dams and 
dikes; artificial islands; property protection and/or reclamation devices 
such as riprap, groins, seawalls, breakwaters, and revetments; beach 
nourishment; levees; fill for structures such as sewage treatment facilities, 
intake and outfall pipes associated with power plants and subaqueous 
utility lines; placement of fill material for construction or maintenance of 
any liner, berm, or other infrastructure associated with solid waste 
landfills; placement of overburden, slurry, or tailings or similar mining-
related materials; and artificial reefs.”207 

 
“Dredged material” is defined as “material that is excavated or dredged from waters of the 
United States”208 and “discharge of dredged material” is defined in USACE regulations as “any 
addition of dredged material into, including redeposit of dredged material other than incidental 
fallback within, the waters of the United States.”209  
 
If the development of a mooring field only involves deployment of mooring buoys by anchoring 
these into the ground below navigable waters, this will not invoke the “dredge and fill” 
jurisdiction of USACE. If development of a mooring field involves any dredging for access or 
filling for related shoreside facilities, then a §404(b) permit will likely be required. 
 

                                                 
205 33 C.F.R. 323.2(e)(1) (2010). 
206 33 C.F.R. 323.2(f) (2010). 
207 33 C.F.R. 323.2(f) (2010). 
208 33 C.F.R. 323.2(c) (2010). 
209 33 C.F.R. 323.2(d)(1) (2010). 
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The process for issuance of a §404(b) dredge and fill permit is similar to that for a permit under 
§10 of the RHA. USACE regulations state that “a permit will be granted unless the district 
engineer determines that it would be contrary to the public interest.”210 All USACE permits must 
satisfy this “public interest requirement” and undergo what is referred to as “public interest 
review” which involves “balancing the favorable impacts [of a proposed activity] against the 
detrimental impacts.”211 Public interest review involves consideration of the “cumulative 
impacts” of the proposed activity, including all reasonably foreseeable benefits and detriments. 
 
USACE strongly encourages potential permit applicants to have a pre-application meeting as 
such meetings may help ease the application and approval process. The correct point of contact 
for Brevard County for such a meeting is Irene Sadowski, Cocoa Section Chief for the 
Regulatory Branch, at 321-505-3771, extension 12. 
 
In sum, and as stated above for § 10 of the RHA, most environmental impacts of a potential 
mooring field site will, under a best-case scenario, not present significantly greater issues in 
USACE permitting than in state permitting (assuming that state permits will go through 
consultation with state and federal resource protection agencies).  
 

2. U.S. Coast Guard 
 
The U.S. Coast Guard has established nine anchorage grounds in Florida, primarily for large 
commercial vessels using major ports.212 The U.S. Coast Guard maintains two anchorage areas 
for Brevard County:  (1) the Indian River at Sebastian, Florida;213 and (2) the Indian River at 
Vero Beach, Florida, which is broken into two specific areas.214   
 
For the Indian River special anchorage at Vero Beach, Florida, “[v]essels shall be so anchored so 
that no part of the vessel obstructs the turning basin or channels adjacent to the special anchorage 
areas.”215 
 
Vessels less than sixty‐five feet in length are not required to display anchorage lights in special 
anchorage areas that are otherwise required by the Coast Guard’s Navigation Rules.216   

                                                 
210 33 C.F.R. 320.4(a) (2010). 
211 33 C.F.R. 320.1(a)(1) (2010). 
212 33 C.F.R. § 110.73-.74b. (2010). 
213 33 C.F.R. § 110.73a.  “Note: This area is principally for use by commercial fishing vessels less 

than 65 feet in length.”  33 C.F.R. § 110.73a (2010).  
214 33 C.F.R. § 110.73b.  “Vessels shall be so anchored so that no part of the vessel obstructs the 

turning basin or channels adjacent to the special anchorage areas.”  33 C.F.R. § 110.73b(c) (2010). 
215 33 C.F.R. § 110.73b(c) (2010). 
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For more information regarding U.S. Coast Guard restricted areas in Brevard County, see Part I. 
A. 3 i. (U.S. Coast Guard). 
 
In conclusion, federal permission to place mooring fields in U.S. Coast Guard special 
anchorage areas is very unlikely. 
 

3. U.S. Environmental Protection Agency 
 
Under Section 404(c) of the Clean Water Act, the EPA may exercise a veto over the U.S. Army 
Corps of Engineers’ decision to issue a section 404 permit.217 Although rarely used, “Section 
404(c) veto authority “may be exercised before a permit is applied for, while an application is 
pending, or after a permit has been issued.”218 “An EPA Regional Administrator initiates a 
404(c) action if he or she determines that the impact of a proposed permit activity is likely to 
result in: significant degradation of municipal water supplies (including surface or ground water) 
or, significant loss of or damage to fisheries, shellfishing, wildlife habitat, or recreation areas.”219 

In conclusion, the EPA will not likely become directly involved in a § 404 permit decision (if a § 
404 permit is needed) for a public mooring field in Brevard County unless the EPA disagrees 
with the Corps’ decision to grant the permit. 

 

4. Fish and Wildlife Service Consultation 

i.   Endangered Species Act (ESA) 
 
Congress enacted the Endangered Species Act of 1973 (ESA) to protect endangered or 
threatened species and their ecosystems.220  The Secretary of the Interior and the Secretary of 
Commerce have joint authority to administer the ESA.221  “Generally, marine species are under 
the jurisdiction of the Secretary of Commerce and all other species are under the jurisdiction of 
the Secretary of the Interior.”222 Nonetheless, manatees are under the jurisdiction of the United 

                                                                                                                                                             
216 33 C.F.R. § 110.1(a) (2010). 
217 http://www.epa.gov/owow/wetlands/pdf/404c.pdf. 
218 http://www.epa.gov/owow/wetlands/pdf/404c.pdf. 
219 http://www.epa.gov/owow/wetlands/pdf/404c.pdf. 
220 See Endangered Species Act of 1973, § 2(b) and (c). 
221 Endangered Species Act of 1973, § 3(15). 
222 73 FR 47868-01, 47868. 
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States Fish and Wildlife Service (FWS).223 Florida may provide more protection, but not less 
protection, than protections provided under the ESA.224  However, Florida cannot prohibit an 
activity the ESA authorizes by exemption or permit.225 
 
Section 9(a)(1) of the ESA prohibits the unauthorized “take” of endangered species.226  The term 
“take” means to harm.227 The ESA additionally protects the habitat of threatened species from 
“significant modification or degradation.”228  
 
Section 7(a)(2) of the ESA places an obligation on federal agencies to consult with NMFS to 
determine whether “any action authorized, funded, or carried out by” (hereinafter “agency 
action”) the federal agency will affect the endangered species or their critical habitat.229 The need 
for a USACE permit under either §10 of the RHA or §404(b) of the Clean Water Act are 
sufficient “federal action” to trigger the obligation to consult. The Jacksonville Regulatory 
District of USACE is the federal agency that permits dredge-and-fill and coastal construction 
actions in the navigable waters of Florida pursuant to section 404 of the Clean Water Act and 
section 10 of the Rivers and Harbors Act.  USACE could choose to have an informal 
consultation before determining whether formal consultation is needed.  If USACE determines 
during informal consultation “that the action is not likely to adversely affect listed species or 
critical habitat” and FWS agrees in writing, then the consultation process is over.  If USACE 
determines that its action may adversely affect endangered species or their critical habitat, it is 
required to send FWS a formal request for consultation.  

 
The formal consultation concludes when FWS issues a Biological Opinion, which “should 
address both the jeopardy and critical habitat prongs of Section 7 by considering the current 
status of the species, the environmental baseline, the effects of the proposed action, and the 

                                                 
223 www.fws.gov/habitatconservation/marine_mammals.html 
224 Endangered Species Act of 1973, § 6(f) 
225 Id. 
226 Endangered Species Act of 1973, § 9(a)(1) [Note: this is 16 U.S.C. § 1538(a)(1)]. 
227 Endangered Species Act of 1973, § 3(19) (“The term ‘take’ means to harass, harm, pursue, 

hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct.”). 
228 Defenders of Wildlife v. Martin, 454 F. Supp. 2d 1085, 1095 (E.D. Wash. 2006) (“The term 

‘harm’ as used in the ESA includes any “significant habitat modification or degradation where it actually 
kills or injures wildlife by significantly impairing essential behavioral patterns, including breeding, 
feeding or sheltering.” 50 C.F.R. § 17.3. This definition includes “significant ... modification or 
degradation” of a listed species' habitat.”). 

229 The Endangered Species Committee may exempt a federal agency from this consultation 
obligation pursuant to Section 7(h) of the ESA. 
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cumulative effects of the proposed action.”230  The Biological Opinion must take into 
consideration “the life cycle and behavioral pattern” of the endangered species when determining 
whether the critical habitat would be adversely modified.231  
 
If the Biological Opinion finds “jeopardy or adverse modification” to listed species or their 
critical habitat, FWS would suggest “reasonable and prudent alternatives” (RPAs) to USACE’s 
proposed action.232  USACE may adopt the RPAs suggested by FWS, refuse to permit the 
activity, request an exemption from the Endangered Species Committee, consult the FWS again 
with a modified proposal, or proceed with the action if USACE is satisfied that the final action is 
not likely to jeopardize the continued existence of the endangered species.233   
 
Section 10 of the ESA allows FWS to issue permits, otherwise prohibited, for activities that only 
incidentally “take” the endangered species.234  An applicant seeking an incidental take permit 
must first submit a “conservation plan” to FWS.235  After reviewing the conservation plan, FWS 
must certify that (1) the taking will be incidental, (2) the applicant will mitigate harm to the 
species or its habitat “to the maximum practical extent,” (3) the applicant has the ability to 
adequately fund the conservation plan, (4) the harm will not “appreciably reduce the likelihood 
of the survival and recovery of the species,” and (5) any additional measures imposed by FWS 
will be met.236 
 
“If the proposed action would not jeopardize the species but still might result in incidental harm 
to it, the Service attaches to the Biological Opinion an Incidental Take Statement establishing the 
terms and conditions under which the Incidental Take Statement may occur. 50 C.F.R. § 
402.14(i)”237  If FWS provides the federal agency with “reasonable and prudent measures” 
(RPMs) it “considers necessary or appropriate to minimize” adverse impacts, compliance with 
the RPMs is binding on the permittee.238  The Incidental Take Statement must also “contain an 

                                                 
230 Gifford Pinchot Task Force v. U.S. Fish and Wildlife Service 378 F.3d 1059, 1063 (9th Cir. 

2004) (citing 50 C.F.R. § 402.14(g)(2)-(3)). 
231 Miccosukee Tribe of Indians v. U.S., 566 F.3d 1257, 1271 (11th Cir. 2009). 
232 Endangered Species Act of 1973, § 7(b)(3)(A). 
233 http://www.fws.gov/Endangered/consultations/sec7_faq.html#13. 
234 Endangered Species Act of 1973, § 10(a)(1). 
235 Endangered Species Act of 1973, § 10(a)(2)(A). 
236 Endangered Species Act of 1973, § 10(a)(2)(B). 
237 http://www.esablawg.com/esalaw/ESBlawg.nsf/d6plinks/KRII-7RS3AS (ESA § 10(a)(1)(B)). 
238 Id.; Endangered Species Act of 1973, § 10(a)(2)(B) and (C) 
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adequate trigger for re-consultation, and that a trigger must be expressed in population terms 
unless it is impractical to do so.”239   
 
The Florida Manatee and Johnson’s Seagrass, as federally protected species, potentially affect 
the siting of mooring fields in Brevard County.  For information regarding State Manatee 
Protection Zones in Brevard County, see Part I. B. 9. (State Manatee Protection Zones). 
 

Florida Manatee (Federal areas) 
 
The Brevard area has significant amounts of manatee critical habitat including all of the Banana 
and Indian rivers for manatees.240 Brevard County should consult informally with the Florida 
Fish and Wildlife Conservation Commission to determine whether additional listed species may 
inhabit areas that could be considered for mooring field placement or for placement of related 
infrastructure.  For more information regarding Brevard County’s Manatee Protection Plan, see 
Part I. C. 1. (Brevard County Manatee Protection Plan). 
 
Brevard County contains the following three (3) federally protected manatee areas:241 
 

(1) The Barge Canal Manatee Refuge  
 
The Barge Canal Manatee Refuge is described as all waters lying within the banks 
of the Barge Canal, Brevard County, Florida, including all waters lying within the 
marked channel in the Banana River that lie between the east entrance of the 
Barge Canal and the Canaveral Locks; containing approximately 276.3 ha (682.7 
acres).242 

 
Watercraft are required to proceed at slow speed (channel included) all year. The 
use of watercraft at speeds greater than slow speed is prohibited throughout the 
Barge Canal Manatee Refuge.243 

 
(2) The Sykes Creek Manatee Refuge. 

 
The Sykes Creek Manatee Refuge is described as all waters, including the marked 
channel in Sykes Creek, Brevard County, Florida. In particular, the portion of 
Sykes Creek southerly of the southern boundary of that portion of the creek 

                                                 
239 Miccosukee Tribe of Indians v. U.S., 566 F.3d 1257, 1275 (11th Cir. 2009 
240 50 C.F.R. §17.95 (2010) (“the entire inland section of water known as the Banana River and 
all waterways between the Indian and Banana Rivers, Brevard County”). 

241  50 C.F.R. § 17.108(c) (2010).  For a map of these areas, see 
http://www.fws.gov/northflorida/Manatee/Documents/MPARules/Jan02%20Rule/Final-Federal-
MPA-Rule-jan02.htm. 

242 50 C.F.R. § 17.108(c)(1)(i) (2010). 
243  50 C.F.R. § 17.108(c)(1)(ii) (2010). 
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commonly known as the "S" curve (said boundary being a line bearing east from a 
point on the western shoreline of Sykes Creek at approximate latitude 28 degrees 
23'24" N, approximate longitude 80 degrees 41'27" W) and northerly of the Sykes 
Creek Parkway; containing approximately 342.3 ha (845.8 acres).244 
 
Watercraft are required to proceed at slow speed (channel included) all year. The 
use of watercraft at speeds greater than slow speed is prohibited throughout the 
Sykes Creek Manatee Refuge.245 

 
(3) The Haulover Canal Manatee Refuge. 

 
The Haulover Canal Manatee Refuge is described as all waters lying within 
Haulover Canal in Brevard County, Florida; containing approximately 8.95 ha 
(22.11 acres).246 
 
Watercraft are required to proceed at slow speed (channel included) year-round. 
Watercraft are prohibited from traveling in excess of slow speed in this area, year-
round.247 

 
The federal manatee protection zones and regulations for may be found online at: 
http://www.fws.gov/northflorida/Manatee/Documents/MPARules/index-federal-mpa-maps.htm. 
 
If additional information is needed, contact: 

U. S. Fish & Wildlife Service 
North Florida Field Office 
7915 Baymeadows Way, Suite 200  
Jacksonville, FL 32256-7517 

 
Johnson’s Seagrass 

 
Critical habitat for Johnson’s Seagrass is designated to include substrate and water in ten 
portions of the Indian River Lagoon and Biscayne Bay.248  The U.S. Fish & Wildlife Service has 
designated the following geographic areas in (or near) Brevard County as critical habitat for 
Johnson’s seagrass:249 
 

                                                 
244 50 C.F.R. § 17.108(c)(2)(i) (2010). 
245 50 C.F.R. § 17.108(c)(2)(ii) (2010). 
246 50 C.F.R. § 17.108(c)(9)(i) (2010). 
247 50 C.F.R. § 17.108(c)(9)(ii) (2010). 
248 50 C.F.R. § 226.213 (2010). 
249 Id. 
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(1)  A portion of the Indian River, Florida, north of Sebastian Inlet Channel, defined by the 
following coordinates:250 
 
Northwest corner: 27 [degrees] 51'15.03"N, 80 [degrees] 27'55.49"W 
 
Northeast corner: 27 [degrees] 51'16.57"N, 80 [degrees] 27'53.05"W 
 
Southwest corner: 27 [degrees] 51'08.85"N, 80 [degrees] 27'50.48"W 
 
Southeast corner: 27 [degrees] 51'11.58"N, 80 [degrees] 27'47.35"W 
 

(2) A portion of the Indian River, Florida, south of the Sebastian Inlet Channel, defined by 
the following coordinates:251 
 
Northwest corner: 27 [degrees] 51'01.32"N, 80 [degrees] 27'46.10"W 
 
Northeast corner: 27 [degrees] 51'02.69"N, 80 [degrees] 27'45.27"W 
 
Southwest corner: 27 [degrees] 50'59.08"N, 80 [degrees] 27'41.84"W 
 
Southeast corner: 27 [degrees] 51'01.07"N, 80 [degrees] 27'40.50"W 

 
 
For more information, see http://sero.nmfs.noaa.gov/pr/esa/jsg.htm, and contact: 
 
Shelley Norton 
NOAA Fisheries Service 
Southeast Regional Office 
263 13th Ave South 
St. Petersburg, FL 33701 
(727) 824-5312 
Shelley.Norton@noaa.gov 
 
 In addition, research published in 2009 indicates that the northern extent of Johnson’s Seagrass 
is dynamic.252 Field research in 2007 resulted in a map of Johnson’s seagrass distribution in 
Brevard County. See Figure 1.  
 

                                                 
250 50 C.F.R. § 226.213(a) (2010). 
251 50 C.F.R. § 226.213(b) (2010). 
252 Virstein, Robert W. and Lauren M. Hall, Northern range extension of the seagrasses Halophila 

johnsonii and Halophila decipiens along the east coast of Florida, USA, Aquatic Biology 90: 89-92 
(2009). 
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Due to the dynamic nature of Johnson’s seagrass and the fact that Brevard County lies at the 
extreme northern extent of its variable range, each given project will need to assess whether 
Johnson’s Seagrass exists at the site regardless of whether or not the site is included in critical 
habitat. 
 
In sum, critical habitat areas (for both Florida Manatees and Johnson’s Seagrass) will present 
additional complexity during permit review but do not necessarily foreclose siting of a mooring 
field. 
 

ii. Essential Fish Habitat (Magnuson-Stevens Act) 
 
The Magnuson-Stevens Act (MSA) seeks to protect habitats necessary for all life stages of 
fishing in order to promote healthy fisheries now and into the future. Thus, the MSA requires the 
National Marine Fisheries Service (NMFS) to reduce, to the extent practicable, adverse impacts 
to Essential Fish Habitat (EFH). The MSA defines EFH as “those waters and substrate necessary 
to fish for spawning, breeding, feeding or growth to maturity.”       
 
NMFS implements the EFH through a consultation process that is required whenever a federal 
agency authorizes, funds, undertakes or proposes to authorize, fund, or undertake any action that 
may adversely affect any established EFH.253 
 
USACE is responsible for determining whether the action in question may adversely affect EFH.   
If USACE determines that EFH may be adversely affected, USACE “must provide NMFS with a 
written assessment of the effects of that action on EFH.”   NMFS is obligated to recommend 
conservation measures if NMFS determines or receives information that EFH would be 
adversely affected by agency action.254 In such a case, USACE must respond in writing 
describing measures it proposes to avoid, mitigate or offset the adverse impacts on EFH, or 
explain its reasons for proposing to proceed inconsistently with NMFS’ recommendations.255  
 
USACE already has construction guidelines to minimize impacts to Johnsons Seagrass and other 
seagrasses,256 but these specifically relate to docks and are not appropriate for use with moorings. 
However, since the primary focus of these construction guidelines is to ensure continued light for 
the growth of sea grasses (i.e.—avoid constructing docks that shade out seagrasses), mooring 
balls are likely still permissible in such areas since anchoring mooring balls disturbs the same or 

                                                 
253 Magnuson-Stevens Act § 305(b)(2); 16 U.S.C. 1855(b)(2) (2010); 50 C.F.R. §600.920 (2010). 
254 Magnuson-Stevens Act § 305(b)(4); 16 U.S.C. 1855(b)(4) (2010); 50 C.F.R. §600.925 (2010). 
255 Magnuson-Stevens Act § 305(b)(4)(B); 16 U.S.C. 1855(b)(4)(B) (2010). 
256 See Jacksonville Regulatory Program Sourcebook, Chapter VI, available at 

www.saj.usace.army.mil/Divisions/Regulatory/sourcebook/28-OPF_DockConstruction.html.  
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less area as a piling and moves with tides and winds so that no one part of the bottom is always 
shaded by the mooring buoys. 
 
In conclusion, the MSA is not expected to cause any significant permitting impediments or 
obstacles. 
 

B. State 
 

1. Florida Department of Environmental Protection (FDEP)  
 
Florida Statutes allow FDEP and the water management districts to exempt from regulation any 
activity they determine to have only minimal or insignificant individual or cumulative impact to 
the waters of the state.257  Thus, it possible, although extremely unlikely, that some mooring 
fields may be exempt from the regulations giving rise to the need for a permit.258  To receive a de 
minimums exemption from FDEP permitting requirements, an application must be made in 
writing, and submitted to the appropriate local office of FDEP with a description of the proposed 
project and a request for the exemption.259  If the exemption is granted, an exemption fee of at 
least $100, but not exceeding $500, will be charged to the applicant.260  Additionally, even where 
this exemption applies, authorization to use sovereign submerged lands is still required (see Part 
III.B.ii, infra).261 Note that as part of the additional protections for aquatic preserves, 
authorization in the form of a lease, easement, or consent of use is required for any mooring field 
sited in a preserve.262 
 

i.  Environmental Resource Permits 
 
Florida Statutes have specific provisions to ensure that activities in surface waters do not harm 
the State’s water resources.263  Florida implements this protection through the authority of the 
Florida Department of Environmental Protection (FDEP) and the state’s water management 
                                                 

257 FLA. STAT. § 373.406(6) (2010). 
258 It is very unlikely a mooring field would qualify for an exemption since FDEP was not even 

successful in developing a general permit for public mooring fields. See supra Part I.B.3.i. 
259 For more information regarding ERP permits for public moorings in Brevard County, 

see: http://www.dep.state.fl.us/central/Home/SLERP/default.htm, and contact David Herbster in 
DEP’s Central District office (covering Brevard County) at 407-893-3982 or 
Dave.Herbster@dep.state.fl.us. 

260 FLA. STAT. § 373.109(1)(c) (2010). 
261 FLA. STAT. § 253.77 (2010). 
262 See FLA. ADMIN. CODE r. 18-20.004(1). 
263 FLA. STAT. § 373.414 (2010). 



 

57 
 

districts to require permits with conditions for certain work affecting water in Florida.264 These 
permits, known as environmental resource permits (ERPs), may be issued by either FDEP or the 
local water management district, depending on the proposed activity. According to the 
SJRWMD-FDEP Operating Agreement, the ERP permit for a mooring field should usually be 
submitted to FDEP for consideration.265 In addition, FDEP has adopted by rule many of the rules 
of the SJRWMD for application in FDEP’s permitting in the area of the SJRWMD.266   
 
Florida Statutes guide the permitting criteria for ERPs and seek to ensure that proposed projects 
“will not be harmful to the water resources of the district”267 and that applicants provide 
reasonable assurances that the proposed project is not contrary to the public interest.268  To 
demonstrate that a proposed project is not harmful to water resources, applicants are required to 
give reasonable assurance that water quality standards will not be violated and that the project is 
not contrary to the public interest.269 Additional criteria which allow an applicant to demonstrate 
that a proposed project is not contrary to the public interest include: 1) Whether the project will 
adversely affect the health, safety or welfare of others; 2) Whether the activity will adversely 
affect the conservation of fish and wildlife, including endangered or threatened species; 3) 
Whether the activity will adversely affect navigation or the flow of water or cause harmful 
erosion or shoaling; 4) Whether the activity will adversely affect the fishing or recreation values 
or marine productivity in the vicinity of the activity; 5) Whether the activity will be of a 

                                                 
264 FLA. STAT. § 373.413(1) (2010). 62-343.050 Permits Required. Florida Administrative Rule 

code 62-343.050 states: 

Except as otherwise provided in Section 373.4145, F.S., or subsections 
373.414(11) through (16), F.S., or unless expressly exempted by law or Department rule, 
a noticed general, standard general, or individual environmental resource permit must be 
obtained from the Department, as provided in Chapters 62-330 and 62-341, F.A.C., and 
this chapter, prior to construction, alteration, operation, maintenance, abandonment, or 
removal of any stormwater management system, dam, impoundment, reservoir, or 
appurtenant work or works, including dredging or filling in, on, or over wetlands and 
other surface waters, as determined by the methodology ratified by Section 373.4211, 
F.S., and codified in rule Chapter 62-340, F.A.C. 
265 See Operating Agreement Concerning Regulation Under Part IV, Chapter 373, F.S., Between 

St. Johns River Water Management District and Department of Environmental Protection, section 
II.A.1.p. (July 1, 2007). This section notes that DEP will review an ERP application for mooring buoys 
unless the activity is part of larger plan of development for which the SJRWMD has responsibility under 
the Operating Agreement. A “larger plan of development” typically means a large residential 
development. 

266 FLA. ADMIN. CODE r. 62-330.200(2) (2010). 
267 FLA. STAT. § 373.413(1) (2010). 
268 FLA. STAT. § 373.414(1) (2010). 
269 FLA. STAT. § 373.414(1) (2010).  If the activity is proposed in an Outstanding Florida Water, 

the applicant must demonstrate that the project is “clearly in the public interest.”  
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temporary or permanent nature; 6) Whether the activity will adversely affect or will enhance 
significant historical and archaeological resources; and 7) Consideration of the current condition 
and relative value of functions being performed by areas affected by the proposed activity.270  
 
These statutory criteria are further elaborated in the rules of FDEP and the water management 
districts.271  
 
Whether FDEP or the relevant water management district evaluates the permit, the substantive 
criteria applied to determine whether a permit should be issued are very similar.  The processes 
for all the districts and FDEP also possess great similarities, but of course, as noted below, points 
of contact will differ.  The similarity in the substantive criteria for issuance among the districts 
and between the districts and FDEP stem from the fact that the districts receive their permitting 
authority from FDEP.  Additionally, FDEP has adopted many of the permitting rules developed 
by the water management districts and applies these rules when FDEP evaluates a permit.272 
 

ii. Applying for a Permit 
 
The first step in the formal application process for a mooring field permit is to have a pre-
application meeting with staff of the FDEP.273 
 
If the proposed mooring field has fewer than 30 buoys, the permit should go to the FDEP district 
office.274 If the mooring field will include more than 30 buoys, the ERP application must be 
submitted to FDEP’s Division of Environmental Resource Permitting.275 For more information, 
see: 
http://www.dep.state.fl.us/central/Home/SLERP/default.htm, and contact David Herbster in 
FDEP’s Central District office (covering Brevard County) at 407-893-3982 or 
Dave.Herbster@dep.state.fl.us. 
 
For more information explaining why a public mooring field is not eligible for a general permit 
from FDEP, see Part I. B. 3. i. (2005-158 / General Permit for Mooring Fields). 

                                                 
270 FLA. STAT. § 373.414(1)(a)1-7 (2010). 
271 See, e.g. FLA. ADMIN. CODE rr. 40C-4.301; 40C-4.302(SJRWMD); 40B-2030; 40B-4.103; 

40B-4.104 (SRWMD); 40D-4.301;  40D-40.302 (SWFWMD).  
272 Rules of the water management districts, adopted by DEP under an operating agreement, for 

use in DEP permitting appear in Chapter 62-330 of the Florida Administrative Code. 
273 FLA. ADMIN. CODE r. 62-343.070(1) (2010). 
274 FLA. ADMIN. CODE r. 62-343.080(2)(e) (2010). 
275 FLA. ADMIN. CODE r. 62-343.080(3) (2010). 
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In most instances a mooring field will require a standard permit. In this case, when FDEP 
applies the rules of the St. Johns River Water Management District (SJRWMD), FDEP 
will apply the SJRWMD “Applicant’s Handbook.”276 Some relevant permitting standards 
from the Handbook are that the project “Will not adversely impact the value of functions 
provided to fish and wildlife and listed species by wetlands and other surface waters” and 
“will not adversely affect the quality of receiving waters such that the water quality 
standards set forth in chapters 62-3, 62-4, 62-302, 62-520, 62-522 and 62-550, F.A.C., 
including any antidegradation provisions of sections 62-4.242 (1)(a) and (b), 62-4.242(2) 
and (3), and 62-302.300, F.A.C., and any special standards for Outstanding Florida 
Waters and Outstanding National Resource Waters set forth in sections 62-4.242(2) and 
(3), F.A.C., will be violated.”277  
 
Additional criteria exist for permitting project in, on, or over wetlands or other surface 
waters. These include consideration of the impacts on fish and wildlife, including 
endangered and threatened species; navigation; and fishing and recreational values.278 
The most restrictive part of the permitting process is that FDEP will consider notes that a 
permit shall be denied “in Class II or Class III waters which are classified as approved, 
restricted, conditionally approved or conditionally restricted for shellfish harvesting.”279 
In addition, rules indicate that permits will be denied in or adjacent to any Class II waters 
unless special protections are implemented to ensure protection of the Class II waters.280 
 
FDEP will forward the application for any project in, on, or over surface waters to the U.S. Army 
Corps of Engineers and the Florida Fish and Wildlife Conservation Commission.281 Unless the 
deadline is waived by the applicant, FDEP must grant or deny a permit within ninety days of 
receiving a complete application.282 
 
In conclusion, ERP permitting will not allow mooring fields in waters approved, restricted, 
conditionally approved, or conditionally restricted for shellfish harvesting. 

                                                 
276 Available electronically at http://sjr.state.fl.us/handbooks/msswhandbook.html. 
277 St. Johns River Water Management District, Applicant’s Handbook: Management and Storage 

of Surface Waters, section 9.1.1.  
278 Id. at section 10.1.1(a). 
279 Id. at section 12.2.5(c) (referenced by section 10.1.1(c) and incorporated by reference into 

Florida Administrative Code rule 40C-4.091). 
280 Id. at section 12.2.5(a)-(b). 
281 FLA. ADMIN. CODE r. 62-343.090(2)(g) (2010). 
282 FLA. ADMIN. CODE r. 62-343.090(2)(i) (2010). 
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iii. Water Quality 
 
FLA. ADMIN. CODE § 62-343.070(9): A complete application for an individual or standard 
general environmental resource permit for activities in, on or over wetlands or other surface 
waters shall constitute an application for certification of compliance with state water quality 
standards pursuant to Section 401, Public Law 92-500, 33 U.S.C. Section 1341. Issuance of an 
environmental resource standard general or individual permit shall also constitute issuance of 
such state water quality certification, unless a permit is issued pursuant to the net improvement 
provisions for water quality provided by paragraph 373.414(1)(b), F.S., or unless otherwise 
specifically stated in the permit, in which case issuance of the permit shall not be considered 
issuance of such water quality certification. Similarly, an application for certification shall 
constitute an application for a noticed, standard general, or individual environmental resource 
permit. Noticed general permits, as described in Chapter 62-341, F.A.C., also constitute water 
quality certification for the activity described in the general permit or exemption when the 
activity is performed according to all applicable rules of the Department and all general and 
specific conditions of the exemption or general permit. Water quality certification shall be 
waived for applications that qualify as an exemption under Chapter 373 or 403, F.S., or Chapter 
62-330, F.A.C 
 
In conclusion, a certification of compliance with state water quality standards will be obtained as 
part of the ERP process. 
 

2. Board of Trustees of the Internal Improvement Trust Fund 
 
Section 253.77, of the Florida Statutes states that a person may not commence any excavation, 
construction, or other activity involving the use of sovereign or other lands of the state, the title 
to which is vested in the Board of Trustees of the Internal Improvement Trust Fund (Board) 
without obtaining the required lease, license, easement, or other form of consent authorizing the 
proposed use. Therefore, an applicant is responsible for obtaining any necessary authorizations 
from the Board prior to commencing activity on sovereignty submerged lands. It is almost 
certain that any mooring field site in Brevard County would include sovereign submerged lands 
(SSL) since few areas of submerged land in the state are owned by municipalities or privately. 
 
An applicant cannot receive an ERP until all requirements of chapters 253 or 258 have been 
met.283 To receive permission to use SSL, the proposed project must not be contrary to the public 
interest.284 

                                                 
283 FLA. ADMIN. CODE r. 62-343.075(2) (2010). 
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A single application shall be submitted and reviewed for activities that require an individual or 
standard general environmental resource permit under Part IV of Chapter 373, F.S., and a 
proprietary authorization under Chapter 253 or 258, F.S., to use sovereign submerged lands. In 
such cases, the application shall not be deemed complete, and the timeframes for approval or 
denial shall not commence, until all information required by applicable provisions of Part IV of 
Chapter 373, F.S., and proprietary authorization under Chapter 253 or 258, F.S., and rules 
adopted thereunder for both the environmental resource permit and the proprietary authorization 
is received.285 
 
In addition to statutory authority to control the environmental impacts of activities in wetlands or 
waters, the State of Florida is the owner of most of the submerged land in Florida and thus has 
proprietary authority as well.  Submerged lands owned by the State of Florida are known as 
“sovereign submerged lands.”  The Board of Trustees of the Internal Improvement Trust Fund 
(Board) administers the State’s ownership rights over sovereign submerged lands and holds this 
land in trust for the people of Florida.286  The Board has established a requirement for permission 
to use the State’s sovereign submerged lands.  In instances in which Florida’s Department of 
Environmental Protection (FDEP) or the State’s water management districts have environmental 
permitting authority, the Board has delegated decision-making authority for related use of 
sovereign submerged lands to these agencies.287 
 
An applicant’s application to FDEP will include a seamless review of a request for permission to 
use State lands contemporaneously with regulatory review for the required environmental 
resources permit.288   
 
According to chapter 18-21, Florida Administration Code, a sovereignty submerged land lease is 
required for “open-water mooring fields”289 as an “activity," within chapter 18-21, means any 
use of sovereignty lands which requires board approval for consent of use, lease, easement, sale, 
or transfer of interest in such sovereignty lands or materials. Activity includes, but is not limited 
to, the construction of docks, piers, boat ramps, board walks, mooring pilings, dredging of 

                                                                                                                                                             
284 FLA. ADMIN. CODE r. 18-21.004 (2010). 
285 FLA. ADMIN. CODE r. 62-343.075(1) (2010). 
286 FLA. STAT. §§ 253.001, 253.12 (2010). 
287 FLA. STAT. § 253.003(1) (2010). 
288 FLA. ADMIN. CODE r.18-21.00401 (2010). 
289 FLA. ADMIN. CODE r.18-21.005(1)(d) 8. (2010). 
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channels, filling, removal of logs, sand, silt, clay, gravel or shell, and the removal or planting of 
vegetation on sovereignty lands.290 
 
As a threshold issue for permitting, Brevard County will have to demonstrate an upland property 
interest, through fee-simple ownership, lease, or other property interest in order to receive a 
permit.291 This is yet another reason that preferred siting for a mooring field would be in 
conjunction with an existing marina owned by the County. Alternatively, if the marina were not 
owned by the County, the County could develop a partnership with the marina owner that would 
either give the County a property interest in the marina or allow the County to support the marina 
owner in applying for a permit for a public mooring field. 
 
In sum, because nearly any mooring field site in Brevard County would include sovereign 
submerged lands, a determination by the Board (or FDEP) that the proposed public mooring field 
is in the public interest will be necessary as well as a demonstration that Brevard County has a 
property interest in related uplands adjacent to the proposed mooring field. 
 

3. Florida Fish and Wildlife Conservation Commission  
 

i. Mooring balls / Signage 
 
Within Chapter 327 of Florida Statutes, public moorings fall within the definition of “marina.”292  
Mooring buoys in a public mooring field fall of the statutory scheme governing “uniform 
waterway markers” as an integral part of the newly revised Ch. 327 of Florida Statutes.  Per 
FWC rules, “uniform state waterway marking system” is defined as “the system of aids to 
navigation, information markers, regulatory markers, and mooring buoys, as specified in Part 66 
of Title 33 of the Code of Federal Regulations.”293  Further, the definition of “marker” includes 
“mooring buoys,” and “mooring buoy” means a device that is permanently secured to the bottom 
of a body of water and to which a vessel may be secured when not underway.294 Thus, a 
“mooring buoy” as part of a public mooring field will be subject to FWC permit requirements for 
“uniform waterway markers.”   

                                                 
290 FLA. ADMIN. CODE r. 18-21.003(2) (2010). 
291 FLA. ADMIN. CODE rr. 18-21.004(1)(c)-(d) and 18-21.008(1)(a)3 (2010). 

292 FLA. STAT. § 327.02(20) (2010).  “‘Marina’ means a licensed commercial facility 
which provides secured public moorings or dry storage for vessels on a leased basis. A 
commercial establishment authorized by a licensed vessel manufacturer as a dealership shall be 
considered a marina for nonjudicial sale purposes.”  Fla. Stat. § 327.02(20) (2010). 

293 FLA. ADMIN. CODE r. 68D-23.103(1)(l) (2010). 
294 FLA. ADMIN. CODE r. 68D-23.103(1)(d) (2010). 
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For more information, see FWC’s “Guidelines for Posting uniform waterway markers in 
Florida’s waterways,”295 as well as Waterways Management page at: 
http://www.myfwc.com/recreation/boat_waterways_index.htm 
 

ii.  Manatee Signage 
 
Manatee educational signs are non-regulatory and informational in nature.  Because new or 
expanding marinas and boat ramps in manatee habitat are required by state and federal regulatory 
agencies to install and maintain manatee educational signs types, such signs may also have to be 
erected when implementing public mooring fields in manatee habitat.296 Approval for the types 
and locations of signs required by permit or lease are coordinated by Florida Fish & Wildlife 
Conservation Commission’s (FWC) Imperiled Species Management Section.297 The types of 
signs and process for approval can be found at: 
http://myfwc.com/wildlifehabitats/manatee_signs.htm 
http://www.myfwc.com/docs/WildlifeHabitats/Manatee_EducationalSign.pdf 
 
For more information, contact: 
 
Florida Fish & Wildlife Conservation Commission 
Imperiled Species Management Section  
620 South Meridian Street, 6-A  
Tallahassee, FL 32399-1600  
Phone: (850) 922-4330  
ImperiledSpecies@MyFWC.com 
http://www.myfwc.com/WILDLIFEHABITATS/manatee_signs.htm  
In conclusion, a public mooring field placed in manatee habit will likely also require installation 
and maintenance of manatee educational signs. 

IV. Spatial Analysis of Site Suitability for Mooring Fields 
 

The first step in determining potential sites for mooring fields in Brevard County was to exclude 
areas of coastal waters that were not feasible based on the results of the legal and regulatory 
analysis presented above. Specifically, this task involved conducting spatial analyses in a 
                                                 

295 FWC & USFWS, Guidelines for Posting uniform waterway markers in Florida’s waterways 
(March 2008), http://www.myfwc.com/docs/RecreationActivities/Boat_WaterwayMarkerGuidelines.pdf.  

296 FWC, Manatee Signs, http://myfwc.com/wildlifehabitats/manatee_signs.htm. 
297 FWC, Manatee Signs, http://myfwc.com/wildlifehabitats/manatee_signs.htm. 



 

64 
 

geographic information system (GIS) to identify and exclude from consideration those areas of 
Brevard County waters that are within (a) federally-controlled or regulated security zones, (b) 
shellfish harvesting areas (other than those designated as Prohibited), (c) the right of way of the 
Atlantic Intracoastal Waterway (AIWW), and (d) “Motorboats Prohibited” or “No Entry” zones 
as mapped in the Brevard County Manatee Protection Plan. Once the excluded areas were 
removed from consideration, the areas that remained were further partitioned based on the 
suitability of water depths for siting a mooring field and whether or not they were within an 
aquatic preserve, Outstanding Florida Waters, or Class II surface waters. 

Figure 2 shows the outer boundary of federally-controlled and/or regulated security zones that 
are located within Brevard County. The GIS dataset of security zones was obtained from the 
Florida Fish and Wildlife Conservation Commission’s Fish and Wildlife Research Institute 
(FWRI) and it consists of merged polygons that represent the federal security zones in the Cape 
Canaveral, Port Canaveral, and Merritt Island area known as the Kennedy Space Center Security 
Zone. FWRI personnel digitized the security zone boundaries from NOAA nautical charts and 
various legal descriptions of the zones. 

Next, project personnel used maps and legal descriptions obtained from the Florida Department 
of Agriculture and Consumer Services (FDACS) to digitize into a GIS database the locations and 
extent of the designated shellfish harvesting areas located within Brevard County. Figure 3 
shows the locations and extent of the five classes of shellfish harvesting areas that are present in 
Brevard County. They include areas approved or conditionally approved for shellfish harvesting, 
areas restricted or conditionally restricted for shellfish harvesting, and areas where shellfish 
harvesting is prohibited. As explained in the legal analysis, the only areas where a mooring field 
potentially could be sited (given that all other requirements are satisfied) are those where 
shellfish harvesting is prohibited.  

Figure 4 shows the location and extent of the right of way of the Atlantic Intracoastal WaterWay, 
the federal navigation channel, in Brevard County. The AIWW GIS data was obtained from the 
Florida Inland Navigation District (FIND) and the width of the channel right of way is 500 feet 
throughout its length in Brevard County.  

Also excluded from consideration for the potential siting of mooring fields were the “Motorboats 
Prohibited” zone in the North Banana River (north of S.R. 528) and the “Motorboats Prohibited” 
and “No Entry” zones associated with power plants. Each of these boating related zones is 
mapped in the Brevard County Manatee Protection Plan. 

Figure 5 shows the end result of the GIS analysis after each of the four exclusionary data layers 
were overlain on a layer representing the coastal waters of Brevard County. The areas in dark 
blue are those that were not excluded and, therefore, were subject to additional analysis to 
determine their suitability for mooring field siting.  
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The areas that remained were evaluated based on water depth using bathymetry obtained from 
the St. Johns River Management District (SJRWMD). The bulk of the bathymetry consisted of 
depth soundings for the Indian River Lagoon, the Mosquito Lagoon, and the Banana River that 
were obtained during surveys conducted by Coastal Planning & Engineering, Inc. between 
12/1995 and 01/1997. The soundings were in feet and referenced to the mean water level 
(MWL). For planning purposes, areas with a depth that was less than ~5.5 feet (MWL) were 
eliminated from further consideration as potential areas to site a mooring field. This decision was 
based on two factors: (1) the depths were considered too shallow for the placement of moorings 
and (2) seagrass is more likely to occur in these depths. Figure 5 shows the relative depths for the 
areas greater than 5.5 feet MLW that remained in consideration as potential mooring field sites. 

A review of designated critical habitat for Johnson's seagrass (Halophila johnsonii) in Brevard 
County showed habitat locations north and south of the Sebastian Inlet channel; however the 
analysis outlined above did not result in areas for potential mooring fields in the vicinity of this 
critical habitat.  

The potential mooring field areas that remained after the preceding exclusionary analysis (see 
Figures Figure 5 and 6) were evaluated next with respect to aquatic preserves, Outstanding 
Florida Waters (OFW), and Class II surface waters. The darker blue polygons in Figure 7 
represent those areas that are not within an aquatic preserve, Outstanding Florida Waters, or 
Class II waters. The process followed in the analysis was first to identify those potential mooring 
field areas within aquatic preserve and/or OFW and, then, to identify remaining areas within 
Class II waters. Thus, though they are shown separately in Figure 6, there may be overlap among 
these three categories.  

The next step in the site suitability analysis was to compare each of the 26 remaining potential 
sites shown in Figure 8 to data layers (themes) that provide guidance as to the suitability of an 
area for the placement of a mooring field, or the relative likelihood that one could be permitted in 
the area. The GIS data layers used are considered advisory and they consisted of (a) the four 
zones designated for future boat facility siting in the Brevard County Manatee Protection Plan, 
(b) a composite data layer of seagrass beds that had been mapped during previous years, and (c) 
the presence of shoreside facilities (e.g., marinas) that could provide for the management of a 
mooring field as well as amenities for boaters who would use a mooring field. 

The following table lists the 26 potential areas. The number in the first column refers to the 
location of the area on Figure 8 and the name indicates the general location of each site within 
Brevard County. The third column indicates whether or not the area is located within one of the 
four zones listed in the Brevard County Manatee Protection Plan as preferred for future boating 
facility siting. Fifteen of the areas are within Zone D, eight are within Zone A, and three are 
partially contained in Zone A: Crane Creek, Turkey Creek, and Eau Gallie IRL.  
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The last three columns in Table 1 indicate whether or not the area (or a part of the area) is within 
an aquatic preserve, Outstanding Florida Waters, or Class II surface waters. The Florida 
Department of Environmental Protection was the source of the GIS data layers used to determine 
the boundaries of aquatic preserves, OFW, and Class II waters. These layers, as with all of the 
layers used in the site suitability analysis, are designed for planning purposes only. 

  

Table 1. General locations of potential areas for the siting of mooring fields in Brevard County, 
Florida. 

Map 
Letter 

General Location of Potential 
Site 

Boating Facility Zone 
(Manatee Protection 

Zone) 

In 
Aquatic 
Preserve 

In 
OFW 

In Class 
II 

waters 
1 Titusville NW Zone D N N N 
2 Titusville SE Zone D N N N 
3 Titusville SW Zone D N N N 
4 Hidden Cove Zone D N N N 

5 
Merritt Island Causeway IRL 
NW Zone D 

N N N 

6 
Merritt Island Causeway IRL 
NE Zone D 

N N N 

7 
Merritt Island Causeway IRL 
SE Zone D 

N N N 

8 Rockledge IRL Zone D N N N 
9 Palm Shores IRL NE Zone D N N Y 
10 Palm Shores IRL SE Zone D N N Part 
11 Eau Gallie IRL Zone A (part) N N N 
12 Eau Gallie S IRL Zone D N N N 
13 Crane Creek Area IRL Zone A (part) N N N 
14 Turkey Creek Area IRL Zone A (part) Y Y Part 
15 Malabar Park E IRL Zone D Y Y N 
16 Valkaria Zone D Y Y Y 
17 Grant Zone D Y Y Y 
18 Micco Zone D Y Y Y 
19 Indian Harbor Beach BR Zone A Y Y N 
20 Pineda Causeway BR Zone A Y Y N 
21 Thousand Islands S BR Zone A Y Y N 
22 Thousand Islands NE BR Zone A Y Y N 
23 Thousand Islands NW BR Zone A Y Y N 
24 Sykes Creek S Zone A Y Y N 
25 Sykes Creek N Zone A Y Y N 
26 Cape Canaveral S BR Zone A Y Y N 
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Figure 9 shows the extent of seagrass beds as mapped during 12 separate years in Brevard 
County. Figure 10 represents the locations of marina facilities as variable-sized circles, the sizes 
of which indicate the number of amenities available of potential interest to mooring field patrons. 
The amenities consist of boat fuel, dockside trash pickup, pump-out service (including, mobile, 
dockside or marina), toilet facilities, showers, service department, haul-out services, convenience 
store, office services, and other on-site repair services.  
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V. Summary and Conclusions  
 

Florida Sea Grant developed and applied a methodology to (1) identify potential mooring field 
sites in Brevard County coastal waters and (2) evaluate their suitability. The project consisted of 
a programmatic analysis and a site suitability analysis. The programmatic analysis included 
reviews of established mooring fields, anchorage sites, and statutory and regulatory requirements 
associated with mooring fields, as well as an assessment of local considerations (such as 
stakeholder interests) for mooring fields in Brevard County. Information was obtained via (1) 
discussions with county staff and stakeholders and (2) a background/literature review. The 
resulting information served as input to the site suitability analysis.  

The site suitability analysis tasks included identification of mooring field siting criteria that are 
appropriate to Brevard County (environmental, regulatory, management, legal, and 
infrastructure), (2) compilation of data that corresponded to the identified criteria, and (3) 
development of a method to evaluate the siting criteria. Data was obtained or derived from 
existing sources.  

The legal analysis revealed that restrictions related to (1) federally controlled areas (e.g., U.S. 
Coast Guard), (2) shellfish harvesting waters (FDACS / FDEP), (3) Brevard County 
Comprehensive Plan and Land Development Code limitations, (4) state and federal manatee 
protection zones/areas (FWC and USFWS respectively), and (5) Brevard County Manatee 
Protection Plan provisions are some of the major obstacles to the siting of public mooring fields 
in Brevard County.   

Based on the legal analysis, the flow chart below outlines the recommended process for 
identifying potential mooring field sites in Brevard County. The process outlined in the chart was 
followed to conduct the spatial analysis of site suitability for mooring fields in Brevard County 
and it led to the elimination of substantial segments of the county due to the aforementioned 
restrictions and regulations as was shown in Figure 4.  

The legal analysis further revealed that siting mooring fields in remaining areas that are adjacent 
to existing marinas likely will be easier in many cases than creating new marinas. Furthermore, 
the procedures in the flow chart assisted in classifying some areas as the least-obviously-
burdened sites that merit the most focus with the remainder of areas being neither clearly 
prohibited, but also with some extra regulatory burden that would likely make permitting more 
difficult or impossible. With these points in mind, Table 1 and Figures 5 and 9 showed that 
Brevard County contains numerous areas that are potential mooring field sites.  
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.

.

.

Eliminate all locations in waters approved, 
restricted, conditionally approved, or 

conditionally restricted for shellfish harvesting

Eliminate all federally-
restricted zones

St. Johns River Water 
Management District, 
Applicant’s Handbook, Rule 
12.2.5(c); 

Identify and seek to avoid 
creating motorboat traffic in 

manatee areas

Identify and seek to 
avoid critical habitat 
areas for Johnson’s 

seagrass 

Identify and seek to avoid 
motorboat traffic in 
indentified manatee critical 
habitat areas

Identify and avoid areas 
identified in the Brevard 
County Manatee Protection 
Plan 

For remaining areas, ensure compliance with the Boat 
Facility Siting requirements set out in the Brevard 

County MPP

Areas outside the 
preferred Brevard Cty. 

MPP Boat Facility 
Siting Zones

Eliminate all aquatic preserves or Outstanding 
Florida Waters unless mooring field could be 
construed as redevelopment or expansion of 

existing marina

Brevard County Land Development Code prohibits 
siting new commercial/recreational marinas within 
aquatic preserves or Outstanding Florida Waters even 
thought such siting is possible under state law; 
however, if the mooring field is an expansion of an 
existing marina, siting in these areas is not prohibited

Endangered Species Act and 
Marine Mammal Protection 
Act limitations

Areas to 
Eliminate 

from 
Consideration

Areas to Avoid
If Possible; 

Likely Added
Complications 
in Permitting  

No powerboat moorings allowed if the mooring field 
is in a “significant manatee habitat feature.” Brevard 
County Comp. Plan, Conserv. Element, Policy 9.9.F. 
This includes, but is not limited to, Class II waters, 
areas with 5% or more seagrass present, or the site 
is within ½ mile of a manatee freshwater source, 
calving, cavorting, feeding, or resting area. 

Eliminate all Class II waters

Limitation from the Brevard 
County MPP

Brevard County Surface 
Water Protection Ordinance, 

Section 62-3666(6)

Ensure proposed site has sufficient draft without 
dredging new channels since new channels are 

unlikely to be permitted

Brevard Cty. Comp. Plan, Conservation Element 
Policy 3.3.E.; Surface Water Management Element 
Policy 1.17. (Potential exception if mooring field 
could be construed as expansion of an existing 
facility so that needed dredging could be classified 
as “maintenance dredging” 

Points
to 

Consider

This box indicates that the considerations listed in the 
notes attached to the two factors inside this box may or 
may not eliminate the listed areas from consideration 

depending on factors within the control of Brevard County.

Environmental Resource Permitting criteria indicate no regulated 
activities permitted in Class II waters unless the proposed activity 
indicates “measures to be taken to prevent significant damage to 

the immediate project area and the adjacent areas and. . 
.provides reasonable assurances that the standards for Class II 

waters will not be violated”

Eliminate the channel of the 
intracoastal waterway

Eliminate a buffer of 100 feet along the 
Intracoastal Waterway subject to the possibility 

of exemptions

Buffer and possible exemption based on 
U.S. Army Corps of Engineers’ guidance

Eliminate all areas with greater than 10% 
seagrass coverage

Brevard County Manatee Protection 
Plan, section II.C.2.B, page 22

 


